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INTRODUCTION

My project examines conflicting visions of American freedom played out in Dennis v.
United States, which convicted eleven prominent Communist Party leaders for conspiring to
overthrow the United States government by force and violence. In retrospect, a product of
burgeoning McCarthyism, the trial criminalized ideas of a political party, not actual actions of
those involved. However, at the time, the general American public felt little contradiction
between the verdict and the First Amendment. By then, communism had firmly become antiAmerican and anti-communism very American.
Within a week after the district court trial ended, the presiding judge of the trial, Harold
Medina, ―received fifty thousand letters congratulating him‖ across the nation.1 In 1955, Medina
recollected that people wrote to him because he ―meant to them for the moment the country they
loved, the administration of American justice that they revered so, and it had been vindicated, it
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had triumphed, and they wanted [him] to know that they cared.‖ The trial, according to Medina,
reaffirmed to the people of the United States ―what America [stood] for: Good will and freedom
and justice.‖2
The Communists saw the matter differently. They insisted that they were patriots. They,
too, loved American democracy and freedom. In 1950, the national chairman of the Communist
Party, William Z. Foster, wrote in the introduction to Eugene Dennis‘ book, Ideas cannot be
Jailed, that the ―reactionary Truman government‖ was acting ―against peace and freedom‖ of the
country: ―Notorious Foley Square Trial of eleven of the Party‘s leaders—with its biased judge,
unscrupulous prosecution, perjured witnesses, and intimidated jury—is only one of many such
attempts.‖ Foster continued, ―The liberty and peace of [the] country are indeed in danger when
genuine patriots like Dennis are railroaded to jail for defending the people‘s rights‖ and that
―every attack upon the Communist Party and its leaders is an assault…. upon American
democratic rights and civil liberties.‖3 As Foster‘s argument demonstrates, the Communists
envisioned American freedom to mean something quite different from what Medina and his
supporters believed it to be.
―Freedom,‖ an idea integral to American national identity, has represented many and
sometimes contradictory meanings for different Americans. As the historian Eric Foner points
out in The Story of American Freedom, ―freedom has been defined and redefined with reference
to its putative opposites.‖ At times, "American freedom" was imagined to be an antonym of
"colonial rule," an antithesis of ―slavery,‖ and the opposite of ―fascism.‖4 Shortly after the end of
the World War II in 1945, the United States found itself entering another global war that
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promoted a cohesive political and ―ideological rhetoric of anti-communism.‖ The idea of
American freedom quickly was transformed into a representation of anti-communism in these
volatile years leading up to the Cold War. In the name of anti-communism and American
freedom, Cold War America undermined many previously held beliefs about freedoms and civil
liberties. Suppressing First Amendment rights during wartime is not unusual in American history.
The beginning phase of the Cold War from the late 1940s to late 1950s, however, produced an
extraordinary degree of such suppression, which is commonly associated with McCarthyism.5
Dubbed by the Life Magazine as the ―longest, most noisy, most controversial [trial] in
U.S. history‖ up to the time, this mid-twentieth century American political trial is important not
only because it demonstrates diverging meanings of American freedom on an ideological level
but also because it exposes a fundamental tension within the structure of the American legal
system.6
What the Communists and their defense attorneys challenged in the trial was not
American capitalism. Rather, it challenged the American judicial system and raised important
questions about the constitution of a fair trial. They also questioned whether First Amendment
rights such as freedom of speech, press, and association could be undermined by the Smith Act
of 1940, which criminalized advocacy of ideas and organization that were deemed to be
conspiring to overthrow the government by force. Finally, the defense battled against the
presiding judge, who would sentence the lawyers to contempt at the end of the trial. Such hostile
dynamics and subsequent contempt charges of the judge raise questions about court dynamics
and professional responsibilities of attorneys and judges.
5
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Structural questions regarding the judicial system, alongside the substantial question of
what freedom means in American society, is still highly relevant today. They recur in the
contemporary American society in strikingly similar forms, as America wages a war against
terrorism both at home and abroad. Revisiting the Communist Party Trial of the mid-twentieth
century America would hopefully bring useful insight into its present and future path.
Historiography
The American Communist Party Trial, also known as the Dennis et al. v. United States as
it went through the federal courts system, had two legal consequences. The first was that the
conviction authorized a legal war against the Communist Party of the United States. Secondstring communist party leaders and members became victims shortly after, for the trial marked
not the climax but the beginning of the anti-communist hysteria that consumed the nation.
Second, the case replaced the ―clear and present danger‖ test for determining free speech
violation, which was established by Chief Justice Oliver Wendell Holmes in Schenk v. United
States in 1919, with a more vague and lenient ―grave and probable‖ danger test expressed by
Judge Learned Hand in the Second Circuit Court.
Dennis, however, has become obsolete over the years. In 1957, the Supreme Court
―reinterpreted the Smith Act in a way that severely limited its utility as a weapon against the
CPUSA‖ in Yates v. United States.7 In 1969, the Supreme Court restored the ―clear and present
danger‖ test in Brandeburg v. Ohio. In other words, Dennis no longer carries much significance
as a legal precedent.8
Despite its loss of value as legal precedent, Dennis is still widely-considered to be a
7
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historically important event. It appears in the limited spaces of most general textbooks of
American history as well as those of legal or constitutional history. Most books on American
civil liberty treat the case substantially as a major embarrassment. In fact, the reason the case still
garners so much attention is that ―it exemplifies an important (if unfortunate) era‖ and it
illustrates ―the impact on the law of the virulent anticommunism that gripped America around
1950.‖9 However, its functional use to provide a simple example of great American blunder
called McCarthyism is also precisely the problem in current scholarship.
Often treated superficially, the case has not been thoroughly re-examined as an
independent subject in the last two decades. Most scholars have relied on previous assessment of
the case made in the 1970s and 1980s. Michael Belknap is the only exception. Although his most
comprehensive work on the Smith Act Trial is dated 1977, he has been writing about the trial in
more recent times and provides the most insightful coverage. Primarily focusing on the Dennis
case as a legal case, he contextualizes the stakes of the trial in a broader American Constitutional
history and focuses on the trial‘s impact on the Communist Party of the United States
(CPUSA).10
My project heavily relies on Belknap‘s scholarship but also expands on it by focusing on
the less explored part of the trial: the contempt of court charges Medina issued at the end of the

9

Michal Belknap, ―Why Dennis v. United States is a Landmark Case,‖ Journal of Supreme Court History 2009, Vol.
34 Issue 3, 294; Geoffrey Stone, Perilous Times: Free Speech in Wartime, From the Sedition Act of 1798 to the War
on Terrorism (New York: W. W. Norton, 2004); Kathleen Sullivan and Gerald Gunther, First Amendment Law
(Foundation Press, 2003). Melvin Urofsky and Paul Finkelman, A March of Liberty: A Constitutional History of the
United States Volume II From 1877 to the Present (Oxford University Press, 2002); Samuel Walker, In Defense of
American Liberties: A History of the ACLU (Southern Illinois University Press, 1990); William Wiecek, The Birth of
the Modern Constitution: The United States Supreme Court, 1941-1953 (Cambridge University Press, 2006);
Henry Abraham, Freedom and the court: civil rights and liberties in the United States, (Oxford University Press,
1994).
10
Michal Belknap, Cold War Political Justice: The Smith Act, the Communist Party, and American Civil Liberties,
(Greewood Press, 1977).

6

trial to the defense attorneys.11 The defense attorneys were sent to jail for as long as six months,
and some also experienced disbarment and suspension of their legal license. Focusing on the
dynamics between the defense and the presiding judge, I explore how McCarthyism influenced
the legal professions and their perceptions of professional responsibility.
There is ―surprisingly little scholarship‖ on how McCarthyism affected the legal
professions during this time period.12 Contempt sentences to the defense counsel were affirmed
by the Supreme Court in 1952 in Sacher v. United States, which ―sent a deep chill through the
legal profession.‖ It also aggravated the ―problem of legal representation for unpopular clients….
as the organized bar abandoned its obligation to provide council for all defendants.‖13 By
examining the Sacher case, I argue that the language of security was used to convict not only the
communists but also the liberal lawyers who defended them. I also argue that organized bar‘s
inadequate reactions to the contempt charges represent the lack of legal leadership the nation was
experiencing. It also aggravates the problem of lawyers not willing to represent unpopular clients.
My project hopes to raise important questions about the American legal system at a professional
level and to contribute to an unexplored field of research.
Organization
The paper is organized into six chapters. The first three chapters reconstruct the trial of
the Reds from their indictments in the summer of 1948 to their convictions in October, 1949.
Drawing from both court transcripts and news sources of the time, this account of the trial
particularly highlights the dynamics between the judge and the defense. Chapter 1 provides the
11
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brief political background and describes the beginning of the trial. Chapter 2 highlights the
challenge of the American jury system the defense compellingly put together. Chapter 3 analyzes
the trial‘s main controversies, the final verdict, and public receptions; it also explains the logic of
national security that was legally upheld in the case.
Chapter 4, ―Contempt of Court,‖ will explore Medina‘s contempt of court charges to the
defense attorneys and Eugene Dennis. It will examine the question of timing, content, fairness,
and the main controversy surrounding the contempt charges.
Chapter 5, ―Two Responsibilities,‖ will explicate the conflicting professional
responsibilities of a lawyer—between that of representing his client zealously and that of
upholding the judicial system as an officer of the court. This chapter will also show how the
logic of national security as a safeguard to freedom was replicated into the dynamics between the
defense and the judge.
Chapter 6, ―In Defense of the Right to Defend,‖ will examine how organized bar
generally responded to the beginnings of the anti-communist hysteria. It particularly emphasizes
how liberal legal organizations such as National Lawyers Guild and American Civil Liberties
Union inadequately responded to the trial‘s outcome. The chapter also exposes general shortage
of attorneys willing to defend unpopular clients and attempts to explain why such phenomena
took place in relations to the contempt charges.
Finally, the thesis will end with a little epilogue, connecting the trial to contemporary
issues.

8

“Sketchbook of the Communists’ Trial”
These illustrations give a good sense of just how many people were involved in the trial.14
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CHAPTER 1
THE BEGINNINGS OF A HISTORICAL TRIAL

1948 was an election year. Waging an aggressive Presidential election campaign, the
Truman administration faced enormous political pressure to respond to GOP charges that the
administration was doing ―too little to combat communism at home.‖ The growing Cold War
international tensions in the late 1940s, escalated by the Berlin Blockade in June, 1948,
aggravated the pressure. In addition to the stringent loyalty oaths and national security programs
the administration adopted in 1947, some officials in the administration such as the secretary of
labor started endorsing outlawing the Communist Party of the United States (CPUSA).15 Using
the information FBI had been collecting against the Party, the Justice Department secured a
grand jury indictment of the twelve prominent leaders of the CPUSA by June 29, 1948. Afraid of
offending liberal base at the Democratic National Convention, the officials kept the indictments
of the twelve a secret until after the convention. On July 20, the indictments against the twelve
15
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became public, making instant news headlines. The show trial was supposed to start on October
15, 1948, just in time for the November election.16
The indictment charged the Communists with violation of the Smith Act of 1940. The
Smith Act criminalized whoever ―prints, publishes, edits, issues, circulates, sells, distributes, or
publicly displays any written or printed matter…[advocating]… overthrowing or destroying any
government in the United States by force or violence.‖ It also criminalized the act of either
organizing or belonging to ―any society, group, or assembly of persons who teach, advocate, or
encourage the overthrow or destruction of any such government by force or violence.‖ Put
simply, the Smith Act not only outlawed direct advocacy but also mere association or
membership in any organization that advocated the overthrow of the United States government
by force or violence. From its very inception, this measure targeted the communists at home.
However, the critical alliance between the United States and the Soviet Union during WWII had
―delayed its use.‖ It was the political need of the late 1940s that prompted its application against
the Communists.17
Judge Harold R. Medina, a relatively new Democratic appointee to the Federal branch,
was assigned to the trial. It was to be his first criminal trial. Upon Medina‘s appointment by
Truman in 1947, The New York Times ran an editorial titled ―A Judge Worth Waiting For,‖
highlighting Medina‘s long record of practicing and teaching law in New York.18 A successful
lawyer, Medina had given up a law practice of $100,000 a year to serve as federal judge at a
salary of $15,000 at the time. Born in 1888 in Brooklyn, Medina was a son of a Spanish-Mexican
immigrant father and an American Dutch mother. A Feature on Medina in Time later commented

16
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that ―the combination of Spanish and Dutch blood‖ made Medina ―so mercurial on the surface
and so profoundly steady.‖19
Medina graduated from Princeton University in 1909 and subsequently attended
Columbia Law School. Becoming a lawyer was a career decision he made for his beloved
fiancée Ethel Forde Hillyer, a Long Island resident whose parents would have refused to let
Medina marry had he gone to a graduate school in Classics instead.20 Before becoming a judge,
for almost thirty years, he managed to have three full-time occupations—private practice,
teaching law at Columbia University, and giving ―cram courses‖ to law school students for the
State Bar Exams—that demonstrates the incredible stamina he had.21
Bold, steadily hardworking, and yet starkly sarcastic, Medina dismissed the drama and
emotional fuss surrounding the trial as insignificant matters. Approaching the case as a ―purely
legal proposition,‖ he believed his job was to simply sort out ―the facts‖ in order to ―administer
the law.‖22 This is why Medina abhorred how the trial was turning into a public spectacle or a
show trial. At the same time, however, he inevitably and willfully participated in that public
spectacle. By the end of the trial, he would become a public figure ordinary Americans would
recognize in the streets. As the sixty-one-year-old judge struggled to manage the trial in the way
he wanted, Medina sometimes found himself on the verge of losing his temper. Impressively,
though, he did not give up. Beneath the supposed coolness, however, the judge concluded that
the Communists were guilty of conspiring to obstruct and overthrow at least the justice system, if
not the government.

19
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The Beginnings
Surrounded by four hundred police officers, the ―largest detail in police history to a court
house‖ up to the time, the trial of the Communist Party leaders began in January 17, 1949, at the
Southern District Court of New York.23 The illness of William Z. Foster, national chairman of the
Communist Party and several times its candidate for the Presidency, had postponed the trial from
its original date set in October of the previous year. When Foster failed to show up on the first
day of the trial, Medina severed Foster for his medical conditions and old age instead of giving
the defense another extension. Originally known as Foster et al. v. United States, the trial would
become known as Dennis v. United States. The trial of the eleven was more commonly dubbed as
―the Foley Square Trial‖ or the trial of the Reds.
Dennis was a political trial as well as a public one. Both the communist party and the
government exploited the opportunity to propagate their ideas by making the trial a public
spectacle. Within the court, the eleven Party leaders and their five attorneys argued against the
government attorneys about the meanings of the communist doctrines. The main question at
stake was whether the party ideology advocated the overthrow of the United States government
by force and violence. Outside the courtroom, various prominent individuals issued statements
about Communism to influence public opinion.
The defense demonstrated an awareness of the historical importance of the trial. It made
numerous comments and emphasis about the ―record,‖ indicating that the court transcript would
become a historical record. Even if they could not win the district court trial, which they seemed
to have realized from the very beginning, they hoped the history would judge them differently.

23
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They also knew that the case would probably go to the Supreme Court of the United States, in
which the court record would be used as evidence.
The press also diligently reported the trial‘s progress and its drama on a daily basis to the
American people. From the beginning, however, the mainstream press sided with the judge on
the point that the trial was dragging. Reporting on the first day of the trial, Mary Hornaday of the
Christian Science Monitor wrote ―Judge Bars Communist Delay Tactics‖ and already worried
how the trial ―is expected to last at least two months.‖ She added that ―if the unsuccessful longdrawn-out arguments of the defense for postponement are a criterion, it may go on for at least a
year.‖24 On the second day of the trial, Joseph Hearst of the Chicago Daily Tribune published a
headline that the ―Trial Slowed‖ due to communist attacks on the jury system.25 On the same day,
New York Times reporter Russell Porter wrote a headline in the front page that ―11 Communists
Fail to Halt Trial Here‖ and described how ―Medina rejected nine out of ten defense motions,‖
announcing that ―there would be no postponement.‖ 26
Observing these accounts and headlines, it is clear that the mainstream press was quite
impatient. Perhaps representative of the public sentiment, it seemed to want the trial to proceed
speedily. America was ready to convict the Communists even without a trial. Even granting them
a trial was interpreted as a generous gesture that spoke to the fairness of the American judicial
system. In Soviet Union, for instance, there would be no such trial for political dissidents, the
press often quipped.27 It is also important to remember that everyone in the courtroom had to
suffer the long and exhausting reality of the trial on a daily basis. Sitting in the courtroom for
nine months was both emotionally and physically demanding ordeal. The reporters were no
24
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exception. Perhaps it is due to this daily struggle that aligned the reporters with the judge on his
sentiment that they had to prevent the communists from delaying it any further.
If the press and the judge felt the trial was dragging from the very start, however, the
defense felt the opposite. In the beginning days of the trial, Attorney Isserman insisted that the
defense needed more time to prepare its case against the ―big lies‖ and the propaganda of the
government. When the judge responded, ―Doesn‘t that depend on whether it is a lie or the
truth?....The quicker we get to the evidence the better,‖ Isserman argued that ―a fair trial is more
important than rushing to trial.‖ When accused by the judge or the government that they were
unreasonably trying to delay the trial indefinitely, the defense pointed the finger at the
prosecution for the delay; it was ―the ‗vagueness‘ with which the indictment had been drawn‖
that caused the defense to push for delays. Joseph North, a reporter writing for the Daily Worker,
a Communist newspaper, described that the judge had ―a way of interrupting every time one of
the defendant‘s lawyers embarks on an important point‖ as he would admonish the lawyers to
not ―creep up‖ on their points ―too slowly.‖28
Although the mainstream press often described Medina as ‗patient,‘ ‗calm,‘ and even
‗kind,‘ Medina possessed a sarcastic and abrasive persona which he had no intention to hide.
When the defense counsel complained about the police officers stationed around the courthouse
because it intimidated the prospective jury and the defense, Medina instead remarked how
―substantial picket lines‖ amounting to 500 people on the first day of the trial were more
disturbing to him. In fact, he said that the picket lines were borderline ―disorderedly conduct.‖

28
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He did not forget to comment how he thought ―all this talk about intimidation here in this
courtroom is absurd.‖29
Criticizing the hysterical nature of American political atmosphere, the communists
appeared before the impatient judge and equally impatient public. Thus the Foley Square Trial
began.
Demonstrators, Onlookers, and Police on the First Day of the Trial30

29
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CHAPTER 2
A TRIAL WITHIN A TRIAL

The defense began the trial by challenging the grand jury that issued the indictments as
biased. On January 20, Medina gave defense the right to call witnesses against the jury. The
same grand jury had also indicted Alger Hiss, a former State Department official at the time
charged with perjury to conceal evidence of espionage in the transmission of official secrets to
Russian Communist agents. If the communists were to succeed in voiding their indictments on
the ground that the grand jury was improperly constituted, it would also ―set a precedent for
voiding the Hiss indictment.‖ The judge declared that the matter should be inquired into ―as a
fundamental matter of the administration of justice‖ and that he wanted to ―give it further
consideration.‖31 Medina himself had used a similar strategy earlier in his career when he
defended for Joseph Fay, a union labor leader convicted of extortion. In an appeal to the
Supreme Court, Medina attacked the jury system by making ―an analysis of the jurors and
[showing] that discrimination was used in their selection.‖ Attorney Louis McCabe noted judge‘s
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career history by telling him, ―You were looked upon as a starry eyed reformer when you
attacked the ‗blue ribbon‘ system.‖32
Challenging American Jury System
The Jury Challenge lasted first two months of the trial. During this time, the court
deliberated not on the guilt of the Communists but the propriety of the jury selection procedures.
The Communists argued that the ethnic and religious minority as well as the poor were
systematically excluded from the jury lists, while the ―rich, the propertied and the well to do‖
were overrepresented in it.33 For example, the ―$250 property qualification for jurors and the
limitation of their pay to $4 per day‖ was a discriminating structure that prevented the poor from
serving as jurors, the defense argued. This challenge raised by the defense counsel of the
Communist Party leaders was a meritorious one, and ―the court subsequently changed its jury
selection process to correct defects identified by the Communists‖ in the years to come.34
Throughout the jury challenge, the defense presented various witnesses and other forms
of evidence to prove their points. The following exhibit embedded here highlights the
discrepancy between the ―Occupations of the People and of Jurors‖ in the Southern District of
New York. As the diagram shows, the manual workers are significantly underrepresented
compared to the district population, while executives are overrepresented.35
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While executives comprised only nine percent of the population, they formed forty-five percent
of the jury panels. At the same time, while manual workers comprised fifty-five percent of the
population, they formed only five percent of the jury panels. The study was conducted by
examining 7,457 names of some 28 panels at the district court from 1940 to 1949.36
Doxey A. Wilkerson, a black professor at the Jefferson School for Social Studies,
testified for the defense as a statistical expert that ―his analysis of a number of jury panels over
the past ten years shows that as high as 62 per cent of the jurors were drawn from the city‘s
Seventeenth Congressional district‖—the wealthy ―silk stocking district‖ of the upper east side in
which Medina lived.37
Racial discrimination was another issue defense brought up. The defense counsel would
also periodically accuse Medina of being racially biased himself.38 On Jan 29, Attorney George
W. Crockett, a black attorney defending for the Communists, dramatically broke down into tears
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while he attacked government attorney McGohey in trying to cover up the ―rotten system‖ of the
jury selection: ―I hope before this hearing is over I will be given an opportunity to speak not only
as a member of the bar but also as an American citizen who, for once, is ashamed to see a
representative of my government trying to cover up a rotten situation that exists here in the
Southern District of New York.‖39 On the afternoon of February 17, the defense questioned
federal court jury clerk Joseph F. McKenzie, who acknowledged that ―colored people who
qualified for jury duty had a ―C‖ placed on their card to indicate their race.‖40 However, by this
time, Medina had already made up his mind to speed up the process, so he cut off the crossexaminations of McKenzie the day after. Defense attorney Isserman was angry and argued that
Medina‘s ruling was a ―violation of the due process of law‖ because it prevented him from
making important points about how the court systematically discriminated against black
people.41
The defense counsel openly considered bringing all the federal judges of the district to
the witness stand, including Medina himself, to question the jury selection procedure. To this
proposition, Medina incredulously asked each of the attorneys, ―What is it you desire to be
established by my testimony?‖ When all the attorneys declined to answer, indicating that it
would depend on other evidence and testimonies, Medina said that he saw no reason why he
would need to take the witness stand.42 The defense later accused that Medina, who had sat on
the court ―for a year and a half and watched this undemocratic system in operations and have
done nothing about it,‖ was not fit to sit on the matter. The judge denied this charge by claiming
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that, because he was relatively new to the court, had no previous knowledge about the jury
selection procedures.43
On March 1, the defense called Federal Judge John C. Knox as a witness. Judge Knox, a
senior judge who had assigned Medina to the trial, was responsible for setting up the jury
selection procedures for the court in the early 1940s. Over the course of the testimony, Knox
admitted that an effort was made in 1945 to select jurors through voting lists, which resulted in
―calling of many prospective jurors who could neither speak nor understand the English
language‖ and ―proprietors of one-man business enterprises… to whom jury service would mean
ruination.‖ To avoid such ―result no one might wish,‖ Knox testified that the Federal jurors at the
second district court of New York were ―handpicked.‖ However, he insisted that he sought
representatives of every economic and social group in the community.44 He further continued,
In principle, I am a democrat. At the same time, .… [the] modicum of experience in our
trial courts… has taught me that practicality and actuality are matters that play important
parts in judicial administration.
If, in making up our jury lists, my court were to follow suggestions that have been made
to me, the result would be that our panel would be filled—not only with the halt, the lame
and the blind—but also with the venal and corrupt.45
For what he thought was ―practicality,‖ Knox concluded that he will continue the practice of
handpicking the jury unless ordered otherwise by a higher authority. This moralizing testimony
is openly discriminatory towards the disabled, which shocks the modern audience. Despite what
seems to be very convincing signs of discrimination of certain groups of people from the jury list,
however, Medina rejected jury challenge on March 4.
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In fact, even by February 2, Medina had commented that the defense‘s evidence,
consisting of a series of charts and tables showing the geographic representation of jurors on
panels in the previous ten years, ―seems to wind up in utter confusion.‖ The Chicago Daily
Tribune also paraphrased the judge saying that ―it would be impossible to pick juries at all on the
basis of data presented by the defense.‖46
On March 7, when the Jury Challenge was over, the defense brought up a series of
statements by influential people of the time to argue motions for mistrial. The target was no
longer the jury of the past but the jury to come. They argued that it was impossible to select an
unbiased jury in the political atmosphere of 1949. To back up this claim, they first brought up
Cardinal Spellman‘s statement of Feb 6, 1949. Referring to the Communist intimidation of the
Catholic church in Hungary at the time, Cardinal Spellman condemned ―Communist conquest of
annihilation‖ and begged Americans to ―unite to stop the Communist flooding‖ of the nation.
The defense argued that such a statement from a prominent religious leader would affect the
Catholic neighborhood in which the district court was located and would produce a biased jury.47
The defense requested that the trial to be postponed until ―the minds of the people will be
sufficiently clear that [they] will be able to get an impartial jury.‖48 The motion was denied.
Another defense attorney, Richard Gladstein, filed a motion for mistrial again. This time,
the defense presented more recent evidence: the remarks of President Truman on March 3.
Truman had branded William Foster and Eugene Dennis ―traitors‖ in his exchange with reporters
and the remark had been published in major newspapers.49 Attorney Gladstein argued that such
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remarks from the President made it impossible to have a fair trial in accordance to the 6th
Amendment.
I do not see how anyone on the wildest stretch of imagination could conclude these 11
men, with the two I represent, could possibly get a fair, dispassionate consideration from
12 people, all or most of whom unquestionably have read or heard of the statement of the
President, the President of the United States, who took this unique occasion to publicly
point his finger at 11 men who are on trial…50
As Gladstein talked about the falsity of the indictment charges, the Court sarcastically
interrupted him and commented, ―You and your colleagues leave out the part about overthrowing
the government of the United States by force and violence.‖51 Medina again denied the motion
for mistrial.
In fact, the conduct of the trial, and in particular the composition of the jury, would be
considered unfair today. America since then has made many improvements in the jury selection
procedures and incorporated the visions of fairness the Communist defense argued for in the trial.
Despite the meritorious and passionate efforts by the defense, however, the defense lost their jury
challenge and the trial of the eleven resumed.
An “Odd-Looking” Jury
On March 8, Medina ordered the prospective jurors into the courtroom for the first time.
He also decided to examine the jurors alone, with the list of questions submitted and reviewed by
the government and the defense the day before. The defense objected to this proposition, but the
judge responded: ―What I have heard here in the last seven weeks has caused me to decide that
there aren‘t going to be any questions asked by any of counsel‖ because such questioning would
result in ―interminable wrangling.‖ By March 16, Medina had selected seven women and five
men to try the eleven party leaders. Three among them were black. The Judge solemnly declared
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in the court: ―I have made the most serious and conscientious effort to find out if any bias exists
among the jurors, to make sure that no juror had any bias or prejudice whatsoever.‖ 52
Dubbed as the ―odd-looking people‖ by the New Amsterdam News, the composition of
the new jury certainly made a counterstatement against the previous challenge of the jury the
defense made. In contrast to the grand jury that indicted the eleven Communists in the year
before, the new jury that was to sit on the trial had more
women, more minorities, and fewer businessmen. Medina
clearly handpicked these jurors to make his statement that
the jury selected for the trial was fair. The media especially
spotlighted the attractive black foreman or the head juror of
the group, Mrs. Thelma Dial. A part-time dressmaker and a
wife of a black musician, Mrs. Thelma Dial appeared in ―a
Persian lamb which must have cost a grand.‖53 A resident
of Harlem, she visually represented the gender, regional,
and racial diversity of the group all at once.
The new jury consisted of the following specific members: ―Mrs. Thelma Dial, Negro
housewife and part time dressmaker, foreman; Russell Janney, theatrical producer; Mrs. Ida F.
Howell, Negro beautician; Miss Kathryn K. Dunn, unemployed former clerical worker; George
L. Smith, Negro salesman; Mrs. Lillian Berliner, housewife; Patricia S. Reynolds, retired beer
salesman; Henry E. Allen, unemployed industrial engineer. Mrs. Lillian Schlesinger, widow and
department store clerk; James F. Smyth, telephone wireman and assembler; Mrs. Carrie L.
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Robinson, widow; and Mrs. Gertrude Corwin, housewife.‖ The Christian Science Monitor
commented that the jury list ―reads like a small United Nations.‖54
Medina instructed the jury on March 16 that they must keep away from talking or reading
about the case outside the courtroom. He told them that they were selected because their minds
were ―free and open‖ and because they were ―fair and impartial.‖ On March 18, Medina again
instructed the jury that they should focus on the ―evidence‖ and ―proofs.‖ 55
The antagonism between the judge and the defense, and perhaps even bias of the judge,
largely undermined the compelling challenge of the jury system the defense presented to
America. The logic of Judge Knox and Judge Medina that practicality of administrating justice
prevented the courts from selecting the jury in fair and democratic way demonstrates the failure
of the American society to provide American freedom to all of its citizens in this time period.
The temporary metamorphosis from ―trial by jury‖ to ―trial of jury‖ finally came to an
end, and the trial of the eleven was adjourned to March 21, 1949.

54
55

Mary Hornaday, ―Communist Cry of ‗Bias‘ Refuted by Jury List, The Christian Science Monitor, March 10. 1949.
Court Transcript 951, 1100, Volume 2, Box 209, Medina Collection.

26

CHAPTER 3
ARGUING CONSPIRACY

During the substantive part of the trial, the government called fifteen witnesses over the
span of two months; the defense called thirty-five witnesses over the span of the next four
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months. The draining dynamics between the defense counsel and the judge displayed during the
Jury Challenge, however, only got worsened after the trial entered its substantive phase.
On March 21, Eugene Dennis, the chief of the eleven defendants and the General
Secretary of CPUSA, asked the court if he could dismiss his attorney and defend himself.
Despite government suspicion that this might be a ―device‖ to make unsworn statements as
arguments rather than as testimonies, Medina granted Dennis the right to defend himself. Indeed,
this would allow Dennis to ―speak extensively to the jury without facing the danger of crossexamination,‖ and he defended not only himself but also the doctrines of the Communist Party as
the Party‘s highest official.56 The strategy of using Dennis as a mouthpiece for propagating and
interpreting the Party doctrines, however, backfired because it shifted the focus to the political
one, which placed the Party into an inherently disadvantageous position, rather than the legal one.
Ellen Shrecker comments on this decision as ―a misguided decision‖ that sacrificed any
opportunity they might have had to win liberal support: ―Unable to free themselves from the
party‘s sectarian vocabulary, they came across as wooden, doctrinaire ideologues instead of as
the victims of government repression that they were.‖57
To convict the indicted, the government had to prove that the eleven leaders conspired to
overthrow the government by force and violence between 1945 and 1948. As the first witness,
the government presented Louis F. Budenz, a former Party member who suddenly became an
anti-Communist in 1945 and has since made a lucrative career as an anti-Communist writer,
lecturer, and government witness.58 As a former insider of the Party, Budenz provided the most
useful testimonies for the government. He interpreted numerous communist texts, a number of
them dating prior to the 1945, to which the defense rightfully objected. Some texts even back
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dated back prior to the passage of the Smith Act. Medina, however, did not sustain the
objections.59
On March 29, Budenz interpreted the first sentence of the Communist Party‘s
Constitution:―[CPUSA] is the political party of the American working class, basing itself upon
the principles of scientific socialism, Marxism-Leninism.‖ Budenz testified what MarxismLeninism meant:
socialism can only be attained by the violent shattering of the capitalist state, and setting
up of a dictatorship of the proletariat by force and violence in place of that state. In the
United States this would mean that the [CPUSA] is basically committed to the overthrow
of the Government of the United States as set up by the Constitution of the United States.
This testimony hit hard for the defense. Budenz argued that the term Marxism-Leninism was
merely written in ―Aesopian language of V.I. Lenin‖ to hide its illegal and conspiratorial intent.60
The defense objected to this point of equating scientific socialism or Marxism-Leninism
with the advocacy of overthrowing the government by force and violence. It argued that Budenz
could not testify on the mental attitude of other people, for which he did not have direct
knowledge. Medina denied the motions of defense to cross out the testimony. The defense also
cross-examined Budenz and asked whether he himself advocated violent overthrow of the
government. Budenz admitted that he, too, had written articles in such ―Aesopian language‖ in
April 1945. Prosecution objected and Medina sustained the objection and saved the vulnerable
witness.61 Budenz also insisted that all other provisions in the Party constitution, such as the one
that called for ―immediate expulsion of any member who advocated the use of violence,‖ were
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all inferior to the real core Party principle, which was the devotion to Marxism-Leninism stated
in the first sentence of the Party Constitution.62
Although the government presented many more witnesses after Budenz, none were as
important. Other witnesses, some of whom were undercover FBIs or FBI informants, shocked
and angered the defendants, but they did not provide much evidence that would damage the party
leaders. Budenz‘s testimony, however, was serious. There was no doubt that the CPUSA
advocated Marxism-Leninism. If the jury were to believe Budenz‘s definition of MaxismLeninism, it naturally followed that the CPUSA had advocated the violent overthrow of the US
government. This was precisely the prosecution‘s point.
After Budenz, or even during Budenz‘s testimonies, Medina aligned himself with the
prosecution quite obviously. The Communists and their supporters were increasingly felt
outraged over the Judge‘s conduct. Observing the trial in mid-April during his visit to New York,
a Cuban Catholic lawyer Domingo Villamil wrote in a leftist newspaper, National Guardian, that
Medina was inherently biased:
There were moments in the course of the proceeding in which the judge inserted remarks,
in very bad taste, which were meant to be funny at the expense of the indicted
….Anybody could foretell what the ruling would be on every motion made and on every
objection raised. To all questions asked by the defendants the prosecutor objected and the
judge constantly upheld the objection. But I was especially impressed by the fact that the
prosecutor showed himself less inimical towards the defendants than the judge did…
Instead of presuming the innocence of the accused until their guilt has been proved,
[Medina] presumes their wickedness and their guilt. 63
The defense and the judge seemed to have established a complete antagonism against one
another by this time.
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On April 26, the defense tried to introduce into evidence ―the full texts of MarxistLeninist books mentioned by the witness‖ in order to prove that they were not advocating a
violent overthrow of the government. Attorney Gladstein insisted that reading the whole book
would help the jury understand that the defendants did not advocate violent revolutions. Medina
would only allow excerpts, rather than reading the whole book. Attorney Sacher argued that it
was ―essential‖ to bring in the books ―in their entirety.‖ After a series of exchanges in this nature,
Medina became irritated to the verge of bursting into rage. Barely controlling his temper, the
judge announced that he would ―take an adjournment for five minutes‖ and hastily left the
courtroom.64 When he came back, the defense stopped pursuing their point on that day.
On May 19, the government rested its case, which caught the defense counsel by surprise
as they expected the government to go on for at least another ten days.65 The defense tried to take
the day off to give itself more time, but the court denied its request.
The judge and the defense counsel clashed on an almost daily basis throughout the trial,
but it got even worse during the summer. The judge walked out again on May 25, after
repeatedly instructing Attorney Gladstein to stop arguing the same things, which Gladstein did
not obey. Medina declared a recess for lunch and ―walked out of the courtroom, leaving the
lawyer standing open-mouthed in the middle of a sentence.‖ When Gladstein resumed similar
arguments after the recess despite Medina‘s numerous forbidding, shortly followed by Dennis‘
repetition of the arguments, Medina resolutely directed them to drop the ―offensive tone‖ and sit
down.66
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The next day, Medina threatened to put defendant Benjamin Davis, a black New York
City Councilman who had a law degree from Harvard, in jail for contempt.67 Davis had gotten up
during the trial and started commenting to the judge, which Medina found improper. He warned
that Davis should not interfere in the court; he had lawyers to represent him properly. When
Davis continued to talk, the judge threatened Davis that he could remand him for the rest of the
trial if he did not stop offending the court. Davis replied, ―Well, the whole trial is offensive to me
and should have been thrown out a long time ago.‖68 The judge again warned the defendants that
he would use his powers to have them remanded for the rest of the trial if the behavior continued.
Davis sat down.
On June 3, Medina jailed three defendants for contempt of court. Initially, he sentenced
John Gates, editor of the Communist newspaper Daily Worker, to thirty days in prison or until he
chose to answer a question government posed. At the witness stand, Gates was asked to name
secret party members who had helped him prepare a pamphlet entitled ―Who Ruptured Our
Duck?‖ Invoking First and Fifth Amendments, Gates refused to name names, arguing that these
individuals were in private industry and would lose their jobs. Medina told him that he did not
have those rights. When the judge sentenced Gates to contempt, the courtroom immediately
exploded. Historian Michael Belknap describes the moment. ―An angry roar went up from the
crowd, and almost everyone present leaped to his feet. Henry Winston, perhaps advancing a few
steps toward the bench, shouted something about lynching and loudly condemned the
government for initiating such a monstrous case.‖ The judge remanded Winston, the
organizational secretary of the party, for the rest of the trial. ―Gus Hall screamed at the bench
that he had seen more law and constitutional rights in a kangaroo court.‖ The judge remanded
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Hall, the Party‘s Ohio Chairman, for the remainder of the trial as well.69 The judge also told the
defense counsel that he would act against them at the end of the trial for their persistent
contempt.70
On the next day, five hundred pickets marched in front of the Detention House where the
defendants were jailed. The wives of defendants Gates and Winston led the march, and wives of
defendants Dennis, Potash, Stachel, and Williamson were among other marchers. Former Vice
President Henry Wallace condemned Medina‘s actions as ―the use of power of the court to
promote injustice.‖71 Despite these protests, jurists backed Medina‘s contempt sentencing. Judge
Samuel H. Kaufman refused to give bail to the defendants, and Judge Vincent Lubell upheld
Medina‘s handling of the matter. Judge August Hand of the Circuit Court rejected application
behalf of Gates and endorsed Medina‘s actions, and the Supreme Court would also uphold the
sentencing later in October.72
Although outraged, the defendants thought the incident was dramatic enough to be a
successful rallying point for the public. The Party launched a well-organized campaign and put
much time and money into the campaign efforts to free the defendants, urging people send letters
and telegrams besides engaging in the protest movement. The public, however, did not identify
with the Communists defendants and ―the crusade for their freedom failed to mobilize the public
against the trial.‖73
On June 20, Medina again jailed Gilbert Green, the Illinois Chairman, for the rest of the
trial because he, on witness stand, implied that the judge was not giving a fair trial. On
September 12, he jailed Carl Winter, the Michigan Chairman, for 30 days for his refusal to
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answer questions on party membership. Sometime in August, Medina also made deputy marshals
force defense counsel to sit down when the defense refused to obey his directions to stop argue.
Clearly, Medina started to lose control in the courtroom, resorting to his absolute power as a
judge by sending people to prison and using force to keep the court in order. Feeling physically
exhausted and emotionally extremely irritated, he demonstrated quick and hot temper—not so
―patient‖ or ―kind‖ or ―fair‖ as the mainstream press will later praise him.
Summations
On September 23, the defense rested their case, and by October 7, the defense started its
closing statements. Attorney Isserman argued that the verdict would decide the fate of a political
party and called the trial a political trial. He also emphasized that the indictments did not charge
any overt act. Attorney McCabe attacked prosecution‘s use of testimony of ―paid informers,‖ and
Attorney Gladstein reminded the jurors that Budenz‘s interpretation is his own, not reflective of
the views of the defendants. Attorney Crocket talked about the inconsistency of government by
pointing out that the government literally interpreted some provisions of the Communist text and
arbitrarily dismissed other provisions. He also reminded the jurors that the Party was not
responsible for the tension between the United States and Russia.
Finally, Eugene Dennis argued that Marxism-Leninism did not advocate violence. He and
others in the party considered Socialist revolution ―inevitable‖ but there was no necessity or duty
to overthrow the government by violence and force. He also criticized the prosecution‘s tactics
of implying guilt by association and demanding names.74
On October 12, prosecutor McGohey started its closing statement. He tried to review the
evidence. Although he quoted extensively from the Communist books, he argued that neither
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books nor ideas were on trial. He criticized party secrecy, suggesting that it was evidence of
conspiracy, and also criticized the witnesses that refused to identify other Communists.
Medina’s Charge to the Jury
On October 13, 1949, following a five-hour government closing remark that was carried
over from the day before, Medina delivered a Charge to the Jury for two hours. Over two full
newspaper pages, The New York Times published the full text of Medina‘s Charge, which was
70-pages-long in court records. The Charge was praised for its eloquence.
In the Charge, Medina made clear exposition of the laws and also explained the
difficulties of making a decision regarding intention of people. He defined and analyzed concepts
like conspiracy, revolution, reasonable doubt, and credibility of testimonies for the jurors to
consider. Giving weight to the government‘s arguments, the judge told the jury, ―Books are not
on trial here‖ nor ―the relative merits of communism or capitalism or any other isms.‖ The matter
of the trial was ―the intent of these defendants and what these defendants, and any other persons
with whom you may find they conspired in accordance with the rules already stated, did and
said.‖75
Medina did not leave out the importance of free speech in the American Constitution.
However, he stated that he thought the Smith Act was compatible with the First Amendment:
I find as a matter of law that there is sufficient danger of a substantive evil that the
Congress has a right to prevent, to justify the application of the [Smith Act] under the
First Amendment of the Constitution.76
What the jury was to determine, then, was not the constitutionality of the law but whether the
communists violated the law. Medina also did not charge the jury about clear and present danger
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test.77 The question whether the acts were in fact dangerous or not were out of consideration. ―If
the defendants did no more than pursue peaceful studies and discussion or teaching and advocacy
in the realm of ideas,‖ the judge instructed, they should be given an acquittal. Only if the
prosecution had convinced the jury ―beyond reasonable doubt‖ that the defendants conspired to
overthrow the government by force and violence should the jury sentence them guilty. 78
Eleven Found Guilty
After deliberating for seven hours over the span of two days, the jury returned with guilty
verdicts for all of the eleven Communist Party leaders. Thus the trial finally came to an end on
October 14, 1949. Held over the course of nine months, it was one of the longest trials America
has seen in its history. Upon hearing the verdict, Medina readily sentenced all of the eleven party
leaders except Thompson to five years in prison in addition to $10,000 maximum fine.
Thompson was given a three year sentence in recognition of his Distinguished Service Cross, a
military award he won during WWII.79 Medina denied all appeals for bail against protests.
On October 15, The Baltimore Sun praised the decision, claiming that the trial had issued
a ―factual determination of the nature of organized communism and the aims of Communist
leaders,‖ which it considered was made under ―generous protections which our criminal
jurisprudence gives the defense.‖ The newspaper editorial further argued that the decision
―should awaken the last of those unvigilant souls who still think of Communists as just another
kind of democrat. It should permanently influence opinion, legislation and policy.‖80
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Overwhelmingly, the mainstream American media praised the judge for his orderly
conduct of the trial and the trial‘s final verdict. Chicago Daily Tribune ran an editorial titled
―Good Judge; Good Jury‖ on October 16, which concluded,
That freedom of political discussion must be preserved in the United States is not
debatable. It can hardly be maintained, however that the efforts of the agents of an
unfriendly power to disrupt our political and economic systems, as a preliminary to
destroying our freedom, have any relation to free political discussion.81
New York Times editorial on the same day expressed this idea succinctly: ―We cannot stretch the
concept of liberty to the point where we permit conspirators to destroy liberty.‖82
A U.K. reporter for The Manchester Guardian, Alistair Cooke wrote in a more nuanced
tone that, although the general American public shared a ―universal feeling that the deadliest
snake in the political zoo [namely Communism] now has been scotched,‖ ―there are many sober
citizens, not all of them professional Liberals, either rampant or querulous, who see in the verdict
a challenge to the First Amendment of the Constitution.‖83 The Daily Worker, the American
Communist newspaper, condemned the verdict as a ―blow against peace and democracy.‖84 In an
article titled ―Shameful Verdict,‖ the most important newspaper in the Soviet Union, Pravda,
reported on the ―reactionary character of American justice‖ that ―trampled down‖ its own
Constitution.85
Regardless of nuance, however, all these press and public reactions demonstrate an
awareness of the tension between the implication of the verdict and the First Amendment rights.
In fact, the convicted eleven were precisely preparing to center their arguments on the First
Amendment rights in the upper-level federal courts. To preemptively dismiss such line of
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argument, the editorials and individuals who openly praised the outcome of the Foley Square
trial justified the verdict by insisting that it was not contradictory to American liberty but in fact
protective of it.
This logic that freedom can be suppressed to protect freedom—that national security
must be protected at the expense of civil liberties even when the nature of the threat was
unclearly defined—was demonstrated in the legal logic that convicted the eleven as well as in the
court room conduct of the presiding judge. The upholding of the Dennis case at the Supreme
Court in 1951 virtually authorized the government‘s ―legal war on the CPUSA,‖ and the
government subsequently charged ―126 ‗second-string‘ Communist leaders‖ and nine
Communist Party members until 1956.86
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CHAPTER 4
CONTEMPT OF COURT

―Now I turn to some unfinished business,‖ declared Medina. It was 11:35 AM on
October 14, 1949, and the judge, after sentencing the eleven party leaders, had just sent the jury
home. The unfinished business, then, no longer had to do with the eleven convicted defendants
but with their attorneys. Harry Sacher, Richard Gladstein, George W. Crockett, Jr., Louis F.
McCabe, Abraham J. Isserman, and Eugene Dennis were ordered to rise. To the standing six,
Medina read parts of a prepared certificate to sentence them for criminal contempt of court, the
most powerful tool a judge has in controlling and establishing order in the courts.88
The certificate consisted of a preamble and forty specifications. In the preamble, Medina
explained the reasoning and the timing of the contempt charges. He argued that the acts and
statements of the defense counsel cited in the specifications were deliberately designed ―in a cold
and calculating manner‖ to accomplish three purposes:
88
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(1) causing such delay and confusion as to make it impossible to go on with the trial; (2)
provoking incidents which they intended would result in a mistrial; and (3) impairing my
health so that the trial could not continue.89
The cited specifications quoted the incidents the judge identified as evidence of contempt and
usually were moments when the defense counsel provocatively argued against the judge or
accused the judge of biases.
Medina argued that the defense counsel coordinated ―a deliberate and willful attack upon
the administration of justice, an attempt to sabotage the functioning of the federal judicial system,
and misconduct of so grave a character‖ that made ―mere imposition of fines a futile gesture and
a wholly insufficient punishment.‖ Instead of fines, Medina gave prison sentences: thirty days in
jail for McCabe, four months for Crocket and Isserman, and six months for Sacher, Gladstein,
and Dennis.90
The moments of alleged contempt occurred periodically throughout the trial, dating back
to as early as Jan 21. Medina had deliberately postponed the sentencing until the end. The judge
justified the timing by arguing that to have sentenced the contempt charges any time earlier in
the trial would ―inevitably have broken up the trial and thus served the ends which these
defendants tried so hard to attain.‖91 If he had punished the contempt immediately after each act,
the communists would have had to select a new defense counsel, a procedure involving
indefinite delay. The summary punishment was Medina‘s refusal to give into defense strategy of
delaying the trial.
In this chapter, I will first evaluate the judge‘s accusations of the defense, describe the
defense‘s reaction to the charges, and finally explicate the main legal discussion the contempt
sentencing generated.
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Delaying the Trial as a Tactical Strategy
Medina‘s argument that the defense counsel was deliberately trying to delay the trial
seems to be a correct one. In fact, delaying was the core strategy of the defense counsel from the
very beginning.
As the trial was inherently political, the twelve defendants decided to lean ―more heavily
on political rather than legal judgments‖ during the preparations stage. The twelve party leaders
―intended to make all the basic trial decisions themselves, rather than rely upon the lawyers.‖92
They, however, disagreed on strategy. Some wanted the case argued on a ―civil liberties basis
with emphasis on the lack of a ‗clear and present danger‘ to justify the limitation of freedom of
speech.‖ Others wanted to focus more on the political efforts of gathering the protest movement
rather than resorting to Bourgeoisie legal arguments. Dennis suggested delaying the trial until the
Party could muster a mass protest movement against the indictments. Foster advocated for a
shorter trial with a full exposition of the Party‘s program. The result was a compromise between
Dennis and Foster, which would ―seek a lengthy trial with a full development of both the Party‘s
ideology and its immediate program.‖93
According to this strategy, the defense attorneys filed a series of motions for delay and
dismissal of the case. The Communists initially had four official reasons for wanting to delay the
trial. First, they wanted time to prepare a challenge of the jury panel. Second, they wanted to
disqualify Judge Medina from the trial because they believed he was biased and prejudiced
against the defendants. Third, they argued that a fair trial was impossible in an atmosphere
highly charged with tensions and anti-Communist propaganda. Finally, they were worried about
the illness of William Z. Foster, National Chairman of the party. Although Medina rejected the
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first three reasons, he considered the last one to be legitimate and eventually allowed the trial to
be postponed for a few months. When Foster failed to recover from his heart illness, Judge
Medina decided to severe him from the trial rather than to postpone again.94
Even after the initial delay in the trial‘s start date, the trial was again delayed as the
Communists conducted jury challenges for the first two months. The substantive part of the trial
would begin in mid-March. Medina, who was skeptical from the very beginning about granting
the Communists their requested delays, became firmly convinced that the Communists were
delaying on purpose, not to enhance their arguments or to win the case but to terminate the trial
prematurely. In this light, Medina‘s conviction that the defense pursued to accomplish indefinite
delay seems to be a legitimate assessment.95
Provocation of Mistrial and Impairment of Health
Medina‘s second and third points that the counsel tried to provoke the judge or impair his
health in order to achieve mistrial are inherently intertwined with the first point about delay.
The defense counsel strongly believed that Medina was biased and prejudiced against the
communists from the very beginning, and they wanted to replace him with another judge. On
October 16, 1948, the defense had appeared before Medina with their very first motion. This was
before Medina was officially assigned to the case and was merely on rotational duty. Blocking
the motion to gain a ninety-day extension but granting them a thirty day extension, Medina
suggested that it would be ―absurd‖ to give a long extension for the case because ―the interests of
the Government, as of the people, are a little bit more important here than the interests of the
defendants. It is a public question of great importance and it is important that it be determined
very soon.‖ When the defense counsel observed that the indictments cited no acts of force or
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violence, Medina suggested that they will ―wait until they get everything set and then the acts
will come.‖96 These comments of the judge in the first encounter convinced the defense that
Medina was biased. Once Medina was officially appointed to the case, they started filing various
motions against him. Medina later denied any prejudice, claiming that he necessarily had to
assume the alleged facts in the indictment were true.97 Although it seems quite obvious to the
modern reader that Medina was in fact biased, the federal courts did not find him biased after
various evaluations requested by the defense.
The defense‘s insistence that the judge should quit his job contributed to the growing
hostility between the judge and the attorneys even before the trial‘s start date. They also tried to
expose his bias by sometimes provoking him. If they had pushed him enough so the judge would
lose his temper, they might be able to prove that he was in fact biased or they could use the
evidence of misconduct in order to get a mistrial. In some ways, then, Medina‘s argument that
defense might have acted provocatively in a calculated manner has some validity in it. However,
it is important to also remember that he, too, had willfully participated in a confrontational
manner, which provoked the defense.
The final suspicion that the Communists tried to impair the health of the judge appears to
be a paranoid response on Medina‘s part. Medina, however, really believed in this. In another
Smith Act trial called the Great Sedition Trial of 1944, an elderly trial judge Edward C. Eicher
died in the middle of the trial, which resulted in a mistrial; the government had subsequently
dropped the charge. Medina diligently studied this case as a precedent during his preparations for
the Dennis case, and he believed that the death of the judge was a result of ―hell-raising‖ by the
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radicals in the court. Sometimes, the crowd in the courtroom shouted hostile remarks at the judge,
such as urging the judge to ―jump‖ out the window like James Forrestal. Former secretary of
defense, Forrestal had allegedly committed suicide by jumping off the window in May, 1948.98
The judge even thought the communists had planted ―hypnotists‖ in the courtroom and he
―consciously forced himself to keep his eyes moving so that he wouldn‘t let himself be placed in
trance.‖99

A trial as lengthy and demanding as the Dennis case indeed required great physical and
mental strength. Later on, Medina would talk about some moments when he felt so tired and
weak: ―I guess it was about the twentieth of August, about half past three in the afternoon. I just
felt faint. I felt dizzy. I couldn‘t go on. I was afraid I would faint and fall off the bench.‖ 100
Believing that the communists were deliberately trying to weaken him to make him give up the
trial, Medina faced a battlefield not only of ideologies but also that of life and death.
The Defense Counsel Responds
Attorney Isserman was the first to protest against the Court after Medina announced the
contempt charges on October 14. Isserman immediately argued that the judge‘s action was ―a
reflection of the atmosphere of bias and prejudice which [the] Court [had] shown and with which
this entire trial was attended from the very first day,‖ and ―an effort to intimidate members of the
bar in their bounden duty to represent their clients to the best of their ability.‖101
Following Isserman, Harry Sacher stated that although he recognized the Judge‘s power
to ―act summarily,‖ the defense counsel deserved, for the sake of decency, ―an opportunity to be

98

Medina, Anatomy of Freedom, 11.
Historian Ellen Schrecker recounts her encounter with Judge Medina at a dinner party in 1960s, long before she
started her research on McCarthyism. Schrecker, Many are the Crimes, 198.
100
Medina, Anatomy of Freedom, 13.
101
Court Transcript 16,130, Volume 24, Box 213, Medina Collection.
99

45

heard before [they] were adjudged guilty and sentenced.‖102 Furthermore, emphasizing his love
for the country and its freedoms, he also said that he was serving the public interest:
I have an abiding faith that the time will come when it will be appreciated that counsel in
this case served not only their clients, not only the due administration of justice, but
served all the people of our country… the fact is that we six counsel yield to no one in
love of country and in love of the constitutional liberties which we have learned to love
and to seek to preserve.
After Sacher‘s speech, the judge responded, with a clear implication that he intended to make an
―example‖ out of them to prevent future cases:
Let them be notice to you and to all who may be tempted to follow your example that
there is power in the judicial system of the United States under the Constitution and the
laws of the United States to protect and maintain the dignity of the court and the orderly
administrative of justice therein.
Sacher responded that the only effect the charges had is the intimidation of the Bar of America.
Arguing ―a country with an intimidated bar is a country whose liberties are in danger,‖ he said,
your Honor, with all due respect to your decision and judgment here that any threat to the
integrity, independence, and courage of the bar can only constitute a threat to the integrity
and wholesomeness and preservation of our civil liberties‖103
Following Sacher, Gladstein, Crockett, and McCabe argued that they committed no contempt of
court and had done no more than defending the rights of their clients.104
Finally, Eugene Dennis got a chance to respond to Medina‘s contempt charges. He stood
up and accused the government of the United States of conspiracy. Declaring that the trial was
―an evil and an illegitimate product of a bipartisan conspiracy‖ to destroy the Bill of Rights and
peace, he also added that the contempt sentencing was ―in keeping with the sinister and police
state character of this trial.‖105
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Main Issues in the Contempt of Court Charges
The contention of the judge that the communists were deliberately trying to delay the trial
is a valid one. Whether that act of trying to delay the trial obstructs justice or not is a different
question, and whether such behavior deserves a summary contempt sentencing is yet another
question.
In the perspectives of the defense attorneys, delaying was an essential part of their right
to a fair trial. The problem of Medina‘s argument that delays obstruct administration of justice is
that it assumes delaying was antagonistic to justice. It defines justice as the verdict, not so much
the process. Moreover, it assumes that a criminal trial should be conducted in a speedy manner
toward that end result. The ―right to a speedy trial,‖ however, is a right of the defendant, not the
government.106 To be fair, the judge did conduct the trial for nine months, which is an unusually
long period of time. However, as Justice Charles Edwards Clark at the Second Appellate Court
later wrote in his dissenting opinion of Sacher et al., v. United States, ―from the moment the
prosecution planned to try so many defendants together on a charge of this nature, it was obvious
to all but the most naïve…that trial would be extraordinarily difficult.‖ The difficulty of the trial
was Medina‘s burden from the beginning. There was no reason why the defense should have
made the job easier for the judge at the expense of their own chances to win the trial. Due
process of law must always exist for the defendant, not for the judicial branch and certainly not
for the prosecution.
It is difficult, however, to evaluate whether the efforts of the defense to delay the trial
was reasonable or contemptuous. But even if the efforts to delay were not reasonable and
contemptuous, the important thing about the Sacher case is that the trial did come to an end
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despite those acts, with an end result Medina would have supported. In other words, from
Medina and the government‘s perspective, justice had triumphed. The contempt charges, then,
punish not the actual act to obstruct justice but the attempt and intent to obstruct justice. This is
surprisingly similar to the logic of the indictment against the communists itself, which charged
against the intent, not acts, of the communists to overthrow the government.
There was an obvious difference between grand jury indictments and Medina‘s contempt
charges. The former got a trial, while the latter got none. In fact, the question of whether the
defense deserved an opportunity to be heard in front of another judge was the most important
issues at the appellate courts.
Clark argued that because it was so hard to prove conspiracy or intent to obstruct justice,
the defendants deserved a hearing and due process of law. Moreover, Clark pointed out that the
charges are based on ―colloquy with the judge—in which the judge participated—to the point of
exasperation,‖ and argued that it is difficult to conclude that colloquy had been planned in
advance.107 Justice Frankfurter at the Supreme Court also thought this was the case. In his
dissenting opinion, he pointed out that the excerpts in Medina‘s certificate were ―too brief‖ to
construct the whole picture of the trial. Moreover, he argued, ―the judge felt deeply involved
personally in the conduct for which he punished the defense lawyers‖ and the judge had acted as
a ―prosecuting witness.‖108 Finally, Frankfurter argued,
The conduct of the lawyers had its reflex in the judge. At frequent intervals in the course
of the trial, his comments plainly reveal personal feeling against the lawyers, however
much the course of the trial may have justified such feeling. On numerous occasions, he
expressed his belief that the lawyers were trying to wear him down, to injure his health,
to provoke him into doing something that would show prejudice, or cause a mistrial or
reversal on appeal.109
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By expressing that both sides of the parties have done some wrong, Frankfurter argued that the
lawyers deserved to be heard by another trial by jury. Justice Douglas agreed with Frankfurter
that the record left ―difficulty in determining whether members of the bar conspired to drive a
judge from the bench or whether the judge used the authority of the bench to whipsaw the
lawyers, to taunt and tempt them, and to create for himself the role of the persecuted.‖ Douglas
also ―reluctantly concluded that neither is blameless, that there is fault on each side, that we have
here the spectacle of the bench and the bar using the courtroom for an unseemly demonstration
of garrulous discussion and of ill will and hot tempers.‖110 Clark, Black, Douglas, and
Frankfurter all believed that, because it was not obvious that the defense counsel had conspired,
the attorneys deserved to have the due process of law and have a full hearing by another judge.
Finally, perhaps the most important significance of summary contempt charges is that it
targets the future rather than the present. Clark pointed out the ―difficulty of securing counsel to
defend adequately unpopular minority groups,‖ and expressed a fear that the contempt charge
may aggravate the situation: ―we cannot afford to overload the sacred responsibility of providing
adequate defense for all to the point where it cannot practically be fulfilled.‖111
Justice Frank at the Second Circuit Court thought differently. In his concurring opinion to
Justice Hand‘s majority opinion at the circuit court, although he agreed that summary contempt
has ―none but a future effect,‖ he argued that the future effect would be a positive and also a
necessary one:
Preservation of liberties of citizens, when on trial for crimes charged against them,
demands order in the courtroom. Absent such order, no trial can be fair. More important,
if criminal trials cannot go on in orderly fashion, then the defendants, if unpopular or if
members of minority groups, may become the victims of that monstrous substitute for
trials—mob violence.112
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Here, Frank turned the minority argument around to suggest that having ―order in the courtroom‖
is in fact protective of the liberties of citizens and their right to due process of law. This is very
reminiscent of the logic of security played out in convicting the eleven party leaders.
Both sides agreed that Medina had the power to keep order in the courts by issuing
contempt charges. They also agreed that the duty to protect civil liberties of American citizens is
as important as the duty to keep order in the courts. They diverged on the point whether the
counsel had a right to the regular due process of law. They further disagreed in their assessment
of the pressing legal problem: while some justices thought the problem of disorderly and
confrontational attorneys was more pressing, others believed the difficulty of providing counsel
for all clients, including politically unfavorable clients, had become very serious and threatening.
The final outcome of the Sacher et al. v. United States, though, gave Medina his victory,
as the judge‘s absolute power in the courtroom trumped the attorneys‘ rights to the due process
of law.
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CHAPTER 5
TWO RESPONSIBILITIES OF A LAWYER

Many bar associations supported Medina and the government‘s victory. Immediately
after the Foley Square trial, the New York County Criminal Courts Bar Association nominated
Medina and McGohey, the chief attorney of the federal prosecutor, for its annual distinguished
service award, an award given to those who did ―most to enhance public respect for the
administration of American criminal justice.‖114 Truman nominated McGohey for Federal
Judgeship on January, 1950, and McGohey became a permanent federal judge by March of that
year.115 On November 21, 1949, Judge Medina won one of the $1,500 cash prizes at the first
annual Freedom Foundation Awards ceremony. General Dwight D Eisenhower, then president of
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Columbia University, who presided over the award ceremony, declared that ―the American
dream, with worthy disciples, can and will survive every threat and challenge.‖116
The members of the jury kept silent after the trial, following the agreement they had
among themselves even before the admonition by Medina to not talk about the trial after its
termination. The individual jurors refused to disclose any information about the discussions
leading up to the final verdict.117 Still, it is surprising how the press focused exclusively on
Medina. Clearly, the triumphant hero of the trial was neither the government nor the jurors but
the presiding judge. He came to personify the concept of American justice in the minds of public,
and his supposed character integrity, patience, and fairness came to represent the characteristics
of American judicial system.
This chapter will first examine what ordinary Americans and jurists wrote to Medina. In
doing so, it explicates sometime conflicting responsibilities of an attorney—that of a zealous
advocate and that of an officer of the court. Finally, it will discuss the reactions of bar groups and
individuals in response to the contempt sentencing.
America Writes to Medina
Thirty thousand Americans wrote to Medina in the first three days after the trial; twenty
thousand more wrote in the few weeks following.118 A meticulous collector, Medina initially
saved the letters he received during the trial in scrapbooks. Later, he started keeping them in
folders dated by months. Perhaps overwhelmed by the high volume of letters that flooded his
mailbox after the trial, he left those in untitled folders. The letters were from various peoples all
over the country. Some typewritten and others handwritten, in the form of letters, cards, and
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telegraphs, those in Medina‘s collection were overwhelmingly supportive and congratulatory.
There was only one small paper-case titled ―unfavorable‖ correspondences with three skinny
folders. Medina probably threw out most of the unfavorable messages, but it is also possible that
the letter writing efforts of those antagonistic to Medina were directed elsewhere, perhaps to
Truman and other politicians. Regardless, the sheer volume of congratulatory remarks is
impressive, and Medina and his secretary‘s attempt to reply to more than a third of them is
equally impressive. Copies of these sometimes very brief thank you notes were all kept in
alphabetical order in one of the boxes.
Businessmen of all sorts, bankers, real estate agents, churches, newspapers,
anticommunist organizations, and lawyers wrote to him with letterheads identifying their trade in
life. Private citizens, many of them women, also wrote to him in large numbers. Almost all
identified themselves as ordinary citizens of the United States. Some encouraged by their local
newspapers and others believing that it was their civic duty, all felt the need to let the judge
know just how much they appreciated and admired his efforts throughout the trial.119
Aside from expressing the relief or pleasure to see the Communists sentenced guilty, the
letter-writers were impressed by Medina as a man, a Christian, a jurist, and a citizen. They
connected to him on a personal level and looked up to him as a role model with an exemplary
character. An anonymous lawyer who identified himself as ―Boston lawyer‖ sent a short note to
Medina after the trial. Although the lawyer disagreed with the Smith Act and the trial‘s rulings
because de facto outlawing of the Communist Party will force the Party to go underground,
which he deemed would be more dangerous, the lawyer nonetheless concluded, ―But I‘m writing

119

Scrapbooks of correspondences during the trial is found in Box 17-18; The letters after the end of the trial can be
found in untitled folders in Box 76; letters labeled as complimentary and unfavorable are also found in Box 348.
Medina Collection.

54

this card to express admiration for your guts (if I may be allowed) in punishing the lawyers… I
used to wonder how you could keep sane and so calm. Bravo.‖120
Many other lawyers wrote to Medina to express their professional backing to his decision
to sentence contempt to the defense counsel. A New York lawyer, Richard A. Julian, wrote,
“You are, not only a credit to the legal profession, but also a credit to everything this country
stands.”121 Praising Medina’s conduct throughout the trial as “a matter of pride to lawyers
everywhere,” Morris Smith from Pennsylvania commented that “disgraceful actions of counsel
for the defendants and their unwarranted attacks” should be dealt with “proper disciplinary
body.”122 James E. Lyons from San Francisco also suggested that “those contemptuous
‘lawyers’” were put to “where they belong.”123 Harry J. Gerrity, counselor of law from
Washington DC, assured, “I am sure the legal profession, as well as a vast majority of the public,
and also posterity, will commend you for this courageous and highly appropriate action.” He also
articulated an important concept that explains why so many members of the bar were supportive
of the contempt charges: “In the trial of cases, lawyers should remember, first and last, that they
are officers of the Court.‖124
Couple of lawyers expressed disapproval. Attorney William Crosby argued, ―The
principle that an attorney defending his client shares his client‘s guilt is new to our law. Unless
you promptly reverse your vindictive ruling and declare a mistrial you will be guilty of a crime
against American freedom which society will never allow you to forget.‖125 Abe Weitzman, who
identified himself as a member of the New York Bar, wrote to Medina and protested that the
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―contempt jailing of the attorneys‖ would set ―dangerous precedent‖ to ―hinder or prevent future
defense in unpopular courses urge you reconsider your decision.‖126

Zealous Advocate and Officer of the Court
Indeed, an attorney is an ―officer of the court,‖ and, at the same time, he must act as a
zealous advocate of his client. Sometimes these two responsibilities co-exist harmoniously, but
other times they conflict.127 The American Bar Association‘s Rules of Professional Conduct,
which defines a lawyer‖ as ―a representative of clients, an officer of the legal system and a public
citizen having special responsibility for the quality of justice,‖ addresses the problem of
conflicting responsibilities in the ninth preamble:
…Virtually all difficult ethical problems arise from conflict between a lawyer's
responsibilities to clients, to the legal system and to the lawyer's own interest in
remaining an ethical person while earning a satisfactory living.… Such issues must be
resolved through the exercise of sensitive professional and moral judgment guided by the
basic principles underlying the Rules. These principles include the lawyer's obligation
zealously to protect and pursue a client's legitimate interests, within the bounds of the
law, while maintaining a professional, courteous and civil attitude toward all persons
involved in the legal system.128
The code is ambiguous and it doesn’t really provide useful directions to which responsibility
should be weighed more when they do conflict. This is precisely the point of tension the
contempt charges produced. Those who supported Medina’s contempt charges clearly thought
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that the defense lawyers not only over-stepped the boundaries of propriety but also were
violating their duty to the legal system. Those who condemned the contempt charges believed
that the lawyers were acting out their responsibility to zealously represent their clients to their
best ability. Both sides believed that their position contributed to the public good—fostering
American liberty and justice.
In some ways, the logic of the tension embedded in the content of the Communist trial
itself—the broad conflict between national security and civil liberties—was replicated in the
courtroom. In a weird way, there was an obvious parallel between the contentions between the
government and the communist leaders and those between the trial judge and the defense counsel.
The government and the trial judge argued for keeping security and order, while the communists
and the defense council championed the arguments for civil liberties.
Campaign to Defend the Defense
Although many bar associations supported the contempt charges, many others were
alarmed. ―A great deal of interest by members of the legal professions as well as nonmembers
has been evident during the Communist conspiracy trial in the conduct of the defense
lawyers.‖129 Aside from the Communist Party and its press that condemned the contempt charges,
some labor groups such as United Office and Professional Workers of America, CIO, and the
national organizing conference for a labor youth league denounced the verdict and the jailing of
defense attorneys as ―hysterical.‖130 The National Lawyers Guild, a bar organization dedicated to
progressive ideals, declared that the contempt ―sentences are a matter of grave concern to the Bar
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and the people as they appear to place in jeopardy the people‘s right to effective representation,
and the attorney‘s right and duty of vigorous advocacy.‖131
On December 19, 1949, the Civil Rights Congress of New York State threw a dinner
party for the defense counsel. Two hundred fifty people attended, and four of the five defense
attorneys also attended (Gradstein remained in his home state, California). At the dinner,
Crockett commented that freedom of the entire bar was at stake in the sentencing of counsel.
Remarking on a few contempt citations as well as disbarment of other labor and minority
attorneys at the time, Sacher commented that the ―sinister pattern‖ was the proof of ―a battle
between judicial tyranny and the people of America.‖132
On January 31, 1950, a week before the hearing at the Second Circuit Court of Appeals,
sixteen intellectuals including Albert Einstein and Dr. Thomas Mann issued a statement. Noting
that ―lawyers in various parts of the country who dare to defend clients representing minority
views are suffering punishment which strikes at their professional lives and their freedom,‖ the
group warned that recent ―acts of judicial censure, imposition of prison sentences and threats of
disbarment‖ against legal representatives of minorities ―might destroy the right to a fair trial and
adequate legal counsel‖ guaranteed by the American Constitution.133 One of the sixteen who
signed the statement, Professor Thomas Emerson of Yale Law School issued another statement
on February 2, 1950, that the contempt charges against the defense of the Communist Party
leaders presented ―grave national dangers.‖ The statement was read in his absence at the rally
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titled ―In Defense of the Right to Defend,‖ a fundraising rally held in Manhattan on behalf of the
six who were held under contempt.134
The language of these statements against the contempt charges employs the language of
security in an interesting way. The proponents of civil liberties had turned to defensive tactics.
Instead of insisting on the pure values of freedom and civil liberties, the defense for the defense
had to redefine the concept of ―security‖ to argue that civil liberties were in fact conducive of
security. This shows that the logic of security had already won a firm public appeal by this time.
Despite these efforts to turn public opinion in favor of the defense counsel, the courts and
the general public were unsympathetic. On February 6, 1950, the Sacher case was argued in the
Second Circuit United States Court of Appeals. Two months later in April 5, 1950, the court
upheld Medina‘s charges in a two to one decision. Within a year, the defense would get one last
chance to argue on January 9, 1952. On March 10, the Supreme Court of the United States once
and for all upheld Medina‘s Charges, and the attorneys subsequently served their sentences.
Handcuffed Attorneys135
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CHAPTER 6
IN DEFENSE OF THE RIGHT TO DEFEND

On September 19, 1951, President Truman wrote a letter to the Criminal Law Section of
the American Bar Association. Read aloud during a session on ―The Protection of Individual
Rights and Government Security in Times of Stress,‖ Truman‘s letter argued that the bar had a
―moral responsibility‖ to assist and provide services to ―all defendants, including persons
accused of such abhorrent crimes as conspiracy to overthrow the Government by force,
espionage, and sabotage.‖ Even though ―uninformed persons will always identify the lawyer
with client,‖ preserving the tradition of fair trial was more important. Truman warned that
―unless [the lawyers] continue to [represent all clients] in the future, an important part of our
rights will be gone.‖136 The problem Truman was alluding to was the shortage of lawyers willing
to defend unpopular clients.
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This chapter will identify this problem further, and try to explain why the legal
professions abandoned its duty to represent all clients. In doing so, it exposes how the legal
world was complicit in McCarthyism and how McCarthyism pervaded in the legal system of the
United States.
The National Lawyers Guild, a national bar association whose primary objective is ―the
promotion and advancement of the administration of justice‖ and ―the defense of the civil rights
guaranteed by the Constitution,‖ filed a Motion for Leave to File Brief as Amicus Curiae to the
Supreme Court of the United States on behalf of Harry Sacher et al.137
In the motion, the Guild argued, ―It has become most difficult for unpopular minority
groups to secure counsel for their defense in serious criminal prosecutions now pending.‖ As
evidence, it presented the situation of Flynn et al. v. United States. Flynn was a Smith Act trial
that was a direct replica of the Dennis case. Seventeen second-string Communist Party leaders,
including Elizabeth Gurley Flynn, had been indicted immediately after Dennis was legitimized
by the Supreme Court of the United States in the summer of 1951. The group struggled to secure
a counsel to represent them. According to the Guild, ―a large number of prominent numbers of
the Bar to represent the defendants‖ declined their request for representation. Some attorneys
declined saying that they did not want to ―risk disfavor of their clients and the public by
appearing in their case.‖138 Various Civil Rights Committee of the major bar associations were
also solicited, but they, too, declined. This failure to secure defense counsel forced the District
Judge Sylvester Ryan to take an ―unprecedented step of formally calling upon the 4 major bar
associations in New York City (The Association of the Bar, the New York Country Lawyers
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Association, the New York Chapter of the National Lawyers Guild and the Brooklyn Trial
Lawyers Associations) to submit names of attorneys whom they felt would agree to represent
these defendants.‖ At the time, 20,000 lawyers were registered in the Southern District of New
York, most of whom belong to one of those four bar associations.139 The four associations,
however, were ―only able to submit a total aggregate list of ten names of lawyers who would
handle this case.‖140 Only one trial lawyer from this list of ten had agreed to represent one of the
17 defendants.141
Although the Guild recognized that ―fear of punishment for contempt‖ was not the only
reason why lawyers during this time were reluctant to represent communists or other unpopular
clients, it insisted that ―one cannot say that the fear of the action of the court has not been a
significant contributing factor.‖142 All opponents of Medina‘s contempt sentencing seem to
associate the sentencing with the problem. Although they did not necessarily suggest a causal
relationship between the two, they all warned that the legitimizing the charges would aggravate
the already problematic situation.
A Timid Bar
In her comprehensive book on McCarthyism, Many Are The Crimes, Ellen Schrecker
devotes four pages on the legal professions during McCarthyism. In this section, she argues that
the main reason the legal professions ―ducked‖ the unpopular clients was economic:
True, a few left-wing lawyers did face contempt citations and other types of sanctions,
but such punitive measures were rare. What people most feared was the loss of business
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and respectability that might occur if clients and colleagues identified them with the
pariahs they represented.143
Although her contention contempt charges was rare or insignificant seems unjustified, especially
given the record that there are series of contempt citations and attempts of disbarment of
attorneys in this period, her argument that economic disincentive was the most important reason
for the legal vacuum is convincing.
She also cites a survey in Pittsburgh, which found that 30 percent of the liberal attorneys
who took cases involving unpopular clients and over 50 percent of a national control group of
lawyers who routinely represented leftists reported significant financial damage to their
practice.144
These political trials often involved working vigorously for a lengthy period of time, with
little prospect of winning the case, and with little financial compensation. The opportunity cost
was too great for the attorneys, especially considering the possibility of losing existing clients
due to reputational damages after representing a communist. The possibility of contempt
citations, which could be a jail sentence or a fine, and further disbarment were obviously
aggravating the timidity of the group.
To some extent, the lawyers that defended the eleven party leaders knew what they were
getting into from the very beginning. The only reason they went ahead was that they believed in
the political injustice of the indictments. Attorney McCabe, one of the defense attorneys for
Dennis et al., later recalled to a student interviewer that he took part in this case because of ―his
belief in the underdog and because he felt that the eleven were not receiving fair treatment‖
despite a call he received ―from a friend in the Justice Department telling him that he had no
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chance whatsoever of winning the case and that he was foolish to take it on because of the
possible damage to his practice.‖145
Guilt by Association
Well before Medina’s actual sentencing for contempt, Attorney General Tom Clark, who
was waiting to be sworn in as a Supreme Court justice, stated in an interview with the Look
Magazine on August 20, 1949, that ―lawyers, … who act like Communists and carry out
missions in offensives against the dignity and order of our courts, should be scrutinized by
grievance committees of the bar and the courts.‖ Within two days, the defense counsel
immediately responded with an open letter to the Look Magazine: ―It would be deplorable
commentary upon the state of the public mind if the efforts of defense attorneys to present the
contentions of their clients were deemed to be ‗destructive tactics.‘‖146
While Clark implied in the statement that not only the lawyers were virtually same as the
Communists, the defense insisted that they were representing the defendants. However, the
problem of deliberate or misguided confusion between the represented and the representative
occurs quite frequently in the minds of the public. This merging of the defense counsel and the
communists themselves—united in their efforts to destruct the American government and the
judicial system— contributed to the public‘s failure to treat the two cases as separate issues.
Medina‘s Contempt Charges and the federal courts‘ upholding of the charges must have only
reinforced this perception, which would further discourage the lawyers from representing
unpopular clients.
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The American Civil Liberties Union (ACLU), National Lawyers Guild
If individual lawyers abandoned their responsibility to defend unpopular clients primarily
due to financial disincentives, prominent Civil Liberties organizations ―shrank from controversy‖
due to internal divisions regarding communism. When the larger organizations, including the
American Civil Liberties Union (ACLU) actually took on a case, ―it did so only at the appellate,
not the trial, stage, invariably prefacing its briefs with a strong anticommunist disclaimer.‖147
When the Dennis trial started in Jan 17, 1949, the ACLU issued a statement opposing the
Smith Act of 1940 as ―the only peace-time sedition law in American history since 1798‖ and
named the indictment as an ―unwarranted use‖ of such law. Although the institution itself was
opposed to communism, it nonetheless accused the government for having ―not a single overt act
of any sort‖ charged against the Communists.148 After the trial ended in October, 1949, the
ACLU again issued another statement in favor of bail for the Communists. Besides these few
official statements, the ACLU remained inactive. The organization went through a Communist
purging in 1940 and subsequently had turned resolutely anti-Communist. The board members
were divided and had different opinions about how to respond to Communism or McCarthyism.
In 1951, the internal division grew so sharp that a self-proclaimed socialist, Corliss Lamont
would quit the board and create his own organization, Emergency Civil Liberties Union (ECLU),
in order to combat McCarthyism.149
When the Supreme Court decided to review Sacher case (reversing its previous decision
to not review it), the ACLU issued a statement: ―The ACLU does not contend that the lawyers
were not guilty of contempt,‖ but ―the ACLU does believe that the way [the defense attorneys]
147
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were tried [by Medina] was improper. Summary judgment under the circumstances in this case,
in which the trial judge against whom the contempt was committed decided the contempt
question—without a hearing—is not consonant with the American due process of law.‖150
Instead of condemning the contempt charges, it had merely expressed that the attorneys deserve
a hearing.
Disbarring Lawyers
While the ACLU and other liberal legal organizations hesitated, other bar associations
started scrutinizing the attorneys and proceeded to disbar them. Attorney Abraham J. Isserman
was suspended from practice in 1950 by the Federal District Court for the Southern District of
New York. He was also disbarred by New Jersey Supreme Court in 1951, which influenced the
Supreme Court of the United States to also disbar him from that Court in a four to four decision.
Isserman would not regain his right to practice until 1961, which was a serious economic blow to
his professional and personal career.151 The Bar Association of the City of New York institutied
proceedings for the disbarment of attorney Harry Sacher both in the state courts and the federal
courts. He was disbarred by the New York State courts, but the Supreme Court of the United
States reversed the order, holding that the ―disbarment was too severe‖ in 1954.152 Committees
of the Philadelphia Bar Association examined Louis McCabe, while and the state bars of
Michigan and California examined George Crockett and Richard Gladstein. Luckily, all
concluded to take no action against the attorney in question.153
It is surprising that lawyers, presumably ―more sensitive than other Americans to the
violations of individual rights that characterized the McCarthy era,‖ were in fact complicit in
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McCathyism.154 Historian Jerold Auerbach criticizes the legal elite for doing nothing other than
―rhetorical obeisance to the lawyers' responsibility‖ during the Cold War.155 The bar associations
and organizations inactively watched the National Lawyers Guild get ―almost destroyed by
HUAC and the courts‖ and were complicit ―in the spread of loyalty oaths within the
profession.‖156 Some states likes Maryland and New Jersey started requiring loyalty tests for the
admission of bar. Many other states like California imposed various measures to prevent
Communists from becoming lawyers and to ―force out‖ those who had already gained entry.157
Were the contempt of court sentencing and disbarments intimidating to lawyers?
Probably. To what extent these incidents discouraged the lawyers cannot be known. One thing,
however, is clear. The upholding of the contempt sentencing in the upper courts, coupled with
various efforts of the organized bar to disbar the attorneys, clearly communicated to the legal
world a lack of leadership from the left. As the judicial branch, judges who should be leaders of
lawmaking through the courts, sided with anti-Communist rulings, it would have worsened the
already existing problem of a legal vacuum in representing unpopular clients.
National Lawyers Guild
While others kept silent or hostile to the communists, the National Lawyers Guild
defended the civil liberties issues alone. When the defense counsel immediately started their
prison sentence, the Guild distributed a letter, dated March 19, 1952, from Attorney Harry
Sacher to its members. The letter sent out to the Guild members highlighted a particular
paragraph in Sacher‘s letter:
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I think it of the first importance that [his application and release] be brought to the
attention of the bar of New York in particular and the people generally, so that as many
people as possible will speak out and write on my behalf to the Parole Board in
Washington. Needless to say, that Board will attach the greatest weight to the opinions of
important people. A terrific showing in support of my parole may not only result in my
early release, but in preserving me from greater misfortune.
On May 28, 1952, Karl B. Dickerson, the President of the Guild sent a letter to the Board of
Parole to point out that attorney Sacher had ―practiced law for more than 25 years without ever
being subjected to judicial censure for his professional conduct‖ and argued that ―the sentence
imposed upon him grew out of a trial which was unprecedented in the tensions it generated.‖158
Another member of the Guild, Mark Lane, Bennet Olan, and a few others wrote to the Board of
Paroles on Sacher‘s behalf. However, the folder only carries a handful of copies of letters the
members have sent. It is possible that the members of the Guild had sent the letters and forgot to
send a copy to the Guild, but it seems the letter-writing campaign was unimpressive. Certainly, it
was not successful, and Sacher would remain in prison for the duration of his sentence.
Although clearly aware of the problem of the shortage of lawyers willing to defend
unpopular clients, the bar remained overwhelmingly timid in this time period. This demonstrates
the powerful force of McCarthyism that has infiltrated not only the executive and the legislative
but also the judicial branch in the United States.
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EPILOGUE

In his summation speech at the Foley Square Trial, Dennis told the jury that ―whatever be
your verdict, we Communists leaders face the future with confidence in our Party, our class, our
people, our country.‖ He ended the speech with a declaration:
One way or another, we will continue to serve the cause of peace, democracy, and
socialism to which we have dedicated our lives. One way or another, that cause will
inevitably triumph. For no one—no federal administration—can stop the forward march
of history. No one—no federal administration—can kill ideas or imprison principles and
beliefs.159
Dennis and his comrades were confident that Marxism-Leninism was invincible. They feared
neither oppression nor prison. This is why they had chosen to boldly and aggressively participate
in the political spectacle staged by the government. Despite their faith, however, Communism
proved to be quite vulnerable in America. With the systematic crusade against Communism, the
Party dwindled to its virtual death.
It is difficult to tell whether the verdict would have been any different under different
159
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conditions—if the Communists had argued a strictly legal case in a speedier manner or if they
simply got a different judge. The hunch is that it probably wouldn‘t have made much difference,
which attests to the political tragedy of 1949 United States.
Dennis labeled the trial as a ―bipartisan conspiracy‖ designed to overthrow democracy.160
It may not have been a conspiracy, but the trial was indeed conceived in bipartisan politicking,
for anti-communism was a politically exploitable issue. Abroad, the war against Communism
gradually escalated: Churchill‘s iron curtain speech in 1945, Truman Doctrine in 1947, Berlin
Blockade in 1948, Red China in 1949, and Korean War in 1950. As the war at home and war
abroad intensified during these years, ―Communism‖ became an antonym for everything
―American,‖ including American freedoms. It is too ironic to look back and realize that the
communists were one of the most vigilant groups that worked for racial and minority rights in
the United States at this time.
But McCarthyism did not just destroy the Communists in America. As Ellen Schrecker
sums up succinctly in her conclusion, ―If nothing else, McCarthyism destroyed the left.‖ 161 The
―liberals‘ failure to stand up against the anti-communist crusade‖ had veered the nation to the
right. With the radical left gone, a new Left emerged, which lacked the ―interconnectedness‖ and
unity of the old left that allowed it to mobilize so quickly. The United States ‗till this day lacks a
major Socialist or Labor Party. 162

*

In 1957, Medina spoke on ―Patriotism‖ at the Eightieth Annual Washington‘s Birthday
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Banquet organized by the Sons of Revolution of New York. Alluding to the unbearable
communist tactics at the Foley Square trial, he suggested that he had given them a ―fair trial
according to our American traditions and standards.‖ At the same time, he distanced himself
from the hysterical ―patriots‖ of the Right who he deemed were equally destructive to American
freedoms.163 He continued, ―The test [of American justice and American liberties] always comes
when fear or emotion or prejudice brings all the forces of human psychology to bear upon our
will and we are tempted to betray our heritage… at the root of all our freedom, what we call our
liberties, lie certain rights and guarantees that are set forth in the Constitution and embodied in
our laws.‖164 A deeply religious man, Medina defined American freedom to be that of ―spiritual
forces that were incredibly dynamic‖—it connected and held American people together.165
Although the retired judge saw no discrepancy between his cherished ideal of American
freedom and the sentences he had given to the defendants and the defense even at the dwindling
height of McCarthyism, he nonetheless expressed his deep love and faith in the concept.

*

Throughout my thesis, I examined the diverging meanings of American freedoms played
out in the trial of the eleven communist party leaders. The structural tensions within the
responsibilities of the legal professions have also been discovered. The Dennis trial demonstrated
a triumph of the national security logic, which undermined the legitimate procedural issue of ―a
fair trial‖ the defense pointed out. The logic of security was replicated in the courtroom
dynamics between the judge and the defense counsel throughout the trial, and it was further
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upheld by the federal courts‘ affirmations of Medina‘s summary contempt charges. Finally, the
federal courts‘ dealings with the Sacher case demonstrated a serious vacuum of legal leadership,
which aggravated the problem of the shortage of attorneys willing to defend politically
unpopular clients.
The Foley Square Trial and its full implications not only undermined the free speech
provisions of the First Amendment but also the due process of law guaranteed by the Fifth and
Sixth Amendments of the American Constitution. Such was the systematic assault of
McCarthyism on the judicial structure and civil liberties of the United States. In many ways,
jurists of the time failed to prevent or resist the pervasive logic of security.
We seldom see show trials instigated by the government in contemporary America.
Instead, the trials today are often hidden and unseen from the public eye, as alleged enemy
combatants and conspirators are detained for indefinite periods of time without access to legal
counsel. Military tribunes interrogate the detainees in foreign lands, be it Guantanamo or other
battlefields. The victims of the US government are no longer forced into speedy trials but are
forgotten and unknown.
Of course, it is important to clearly distinguish the difference between the Communist
Party Trial of the past and the current situation with alleged terrorists. The former was a political
trial that tried ideas of citizens, and the latter purports to try defined acts of violence committed
by aliens. The logic of security that violates the due process of law, however, threatens civil
liberties in general. As the recent Padilla case demonstrated, the habeas corpus rights of citizens
are contested in the courts. Cases like Holder v. Humanitarian Law Project, which criminalized
providing support, in the forms of humanitarian aid, literature distribution and political advocacy,
to any foreign entity that the government has designated as a ―terrorist‖ group is also alerting, for
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it prohibits giving legal assistances to the alleged ―terrorists‖ groups.
To guard civil liberties—perhaps even human rights—and to avoid the mistakes of the
past, jurists must demonstrate a confident legal leadership when the very beginning signs of
hysteria appear.
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