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Abstract 

 This thesis examines the American Nuremberg Military Tribunal (NMT) SS 

Einsatzgruppen Trial. The SS Einsatzgruppen followed the Wehrmacht into the Soviet Union in 

June 1941, responsible for political and racial cleansing of German occupied territories. The 

Einsatzgruppen murdered approximately one million men, women and children. After the war 

the U.S charged twenty-four former Einsatzgruppen officers with membership in a criminal 

organization, war crimes and crimes against humanity. This trial has been largely overshadowed 

by the International Military Tribunal (IMT) trial for major war criminals and even the few 

historians who referenced the NMT Einsatzgruppen Trial have focused on the defendants and 

judges rather than the prosecution.  

 This thesis will analyze the case made by the American prosecution at the 

Einsatzgruppen Trial, and how they proved and argued for the individual responsibility for 

crimes against humanity, a relatively new charge. In this process the American prosecutors 

developed new interpretations of individual accountability and the meaning of “humanity” in 

international law. This thesis reviews each of the three main components of the prosecution’s 

case; how they identified international jurisdiction for the trial, interpreted their evidence and 

countered the claims of the defendants. After a review of the aftermath of the trial, this thesis 

concludes with the position of the trial in what lead prosecutor Benjamin Ferencz called “the 

awakening of the human conscience.” 
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Introduction 
 

“It is with sorrow and with hope that we here disclose the deliberate slaughter of more than a 

million innocent and defenseless men, women, and children. This was the tragic fulfillment of a 

program of intolerance and arrogance. Vengeance is not out goal, nor do we seek merely a just 

retribution. We ask this Court to affirm by international penal action man's right to live in peace 

and dignity regardless of his race or creed. The case we present is a plea of humanity to law.—

Prosecutor Benjamin Ferencz, Opening Statement of the Einsatzgruppen Trial 

 

With this statement lead prosecutor Benjamin Ferencz articulated the desperate desire at 

Nuremberg to repair laws shattered by Nazi crimes and to reconstitute a sense of morality and 

humanity in international law. Perhaps the most interesting of the Nuremberg Trials with the 

farthest-reaching effects on international criminal law was the Einsatzgruppen Trial of 1947, 

where the Americans prosecuted the SS Einsatzgruppen, responsible for over one million 

victims, for individual complicity in crimes against humanity. Reporters at the Einsatzgruppen 

Trial dubbed it the “biggest murder trial in history.”
1
 The charges themselves were fairly new, 

the trauma fairly recent, and it was not only on the evidence, but on evolving international law 

and logic that the prosecution built their case. The very existence of the trial marks an attempt by 

the prosecution to resolve ideas of humanity, morality and law with the gruesome reality of the 

Einsatzgruppen, itself a mutation of perverted laws, a morality based on racial discrimination and 

the dehumanization sending millions to their destruction. This trial emerged in response to the 

impotence of international law and norms to protect Nazi victims and the manipulation of 

national law under the Third Reich.  

The Einsatzgruppen Trial gives historians a window into this unique case in which 

questions of individual responsibility and humanity became intertwined in the pursuit of justice. 

To understand the contributions of this trial and the prosecution, one must consider how they 

legally built their case, perceived international law at the time, interpreted the evidence at their 

                                                           
1
 Hilary Camille Earl, the Nuremberg SS-Einsatzgruppen trial, 1945-1958: Atrocity, Law, and History, (Cambridge: 

Cambridge University Press, 2009.  
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disposal, and contended with the claims of the defendants. The present thesis is a study of this 

trial based largely on the prosecution records and it intends at understanding how the prosecution 

built their argument. It is rare that one gets to see such an immediate, articulate response to 

genocide. At Nuremberg a team of American prosecutors stood in a refurbished courtroom 

across from Hitler’s executioners, in a burned out city where infamous Nazi rallies once filled 

the streets. The final judgment of the trial speaks to the efforts of these men to repair what 

appeared to be have been irretrievably broken by the war. At Nuremberg “amid the wreckage of 

the six continents, amid the shattered hearts of the world, amid the sufferings of those who have 

borne the cross of disillusionment and despair, mankind pleads for an understanding which will 

prevent anything like this happening again.”
2
 

In 1945, the Allied powers of the United States, Britain, France and the Soviet Union 

organized the International Military Tribunal (IMT) to prosecute the leaders of the Third Reich.
3
 

After the final judgment of the IMT trial, the U.S formed the Nuremberg Military Tribunal 

(NMT), with Brigadier General Telford Taylor as Chief Counsel. These twelve American trials 

drew international jurisdiction from the agreements of the IMT and brought to justice lower level 

members of the Reich including doctors, lawyers, the SS and industrialists.
4
 While the IMT 

brought high level officials to the docks, the NMT focused on lower level defendants. While the 

                                                           
2
 “Opinion and Judgment of the Tribunal; Activities of the Einsatzgruppen,” Trials of War Criminals before the 

Nuernberg Military Tribunals under Control Council Law No. 10, Nuernberg, October 1946 -- April 1949 (1949-
1953): the Einsatzgruppen Case 
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=t
rials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall (Accessed September 
18, 2011). 
3
 Robert H Jackson, "Opening Statement for the Prosecution of the Major War Criminals Case," IMT Trial 

http://avalon.law.yale.edu/imt/11-21-45.asp (Accessed September 28, 2011). 
4
 “Jurisdictional Basis of the Twelve Subsequent War Crimes Trials at Nuernberg,” Trials of War Criminals before 

the Nuernberg Military Tribunals under Control Council Law No. 10, Nuernberg, October 1946 -- April 1949 23 
(1949-1953) 
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?collection=trials&handle=hein.trials/twc0015&ty
pe=Text&id=51 (Accessed September 22, 2011). 

http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=trials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=trials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall
http://avalon.law.yale.edu/imt/11-21-45.asp
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?collection=trials&handle=hein.trials/twc0015&type=Text&id=51
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?collection=trials&handle=hein.trials/twc0015&type=Text&id=51
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NMT Doctors Trial and NMT industrialist trials charged medical and slave labor aspects of 

persecution, the Einsatzgruppen Trial focused on direct, targeted murder as genocide.  

The NMT Einsatzgruppen Trial owes its birth to a fortuitous discovery by an NMT war 

crimes researcher and the determination of a twenty-seven-year-old lawyer from Brooklyn. Lead 

prosecutor Benjamin Ferencz remembers when he was first handed the SS Einsatzgruppen 

Operational Situation Reports, discovered in the Foreign Ministry Files in Berlin.
5
 The Reports 

bluntly listed the numbers of Jews, Communists, partisans and Gypsies exterminated in German 

occupied Soviet territories. A stunned Ferencz began counting the dead. When he reached one 

million, he flew to Nuremberg to convince Taylor that these murders warranted a trial.
6
 Despite 

limited time and resources, Taylor agreed and assigned Ferencz to the case, making him the 

youngest prosecutor at the NMT. They charged 24 Einsatzgruppen Officers with membership in 

a criminal organization, war crimes and, most importantly, crimes against humanity.  

The prosecution focused on proving the defendants individually responsible for crimes 

against humanity. They claimed that unlike war crimes or spontaneous acts of brutality, it is the 

Nazi doctrine of the dehumanization and extermination of racial groups that “endangers all 

men.”
7
 The prosecution charged the defendants with executing this doctrine to the destruction of 

over a million lives. In proving their case and establishing a precedent for future trials, the 

prosecution declared “humanity” to be a sovereignty and a race with its own laws and its own 

conscience. They stressed that only with the defense of humanity, stretched across state lines and 

defined by international law, can individual lives and rights be protected.  

 

                                                           
5
 Interview with Benjamin Ferencz, October 5, 2011. 

6
 Interview with Benjamin Ferencz, October 5, 2011. Also see Hilary Camille Earl’s The Nuremberg SS 

Einsatzgruppen Trial and Roland Headland’s Messages of Murder for more details.  
7
 “Opening Statement of the Prosecution,” Einsatzgruppen Case. 
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a. Historiography 

 The horrors of the Holocaust continue to haunt historical texts and debates today. Yet 

despite a recent burst of American interest in the Einsatzgruppen, for the most part in public 

perceptions the killing pits of Hitler’s security battalions have been eclipsed by the systematic 

horrors wrought in Auschwitz and other death camps.
8
 Nonetheless, the Einsatzgruppen appear 

in many works chronicling the Holocaust, with several texts focusing on them and their 

auxiliaries. Much of this work draws from evidence uncovered at the Einsatzgruppen Trial, but 

debates persist on the motivations behind the actions of the Einsatzgruppen. While at the time of 

the trial the public seemed to accept strong anti-Semitism as an explanation, recent scholarship 

has focused more on social and behavioral factors than ideology, leading to a stronger synthesis 

of the two. If one were to create a spectrum across which one could string the various 

explanations for the Einsatzgruppen’s willful exterminations, Daniel Jonah Goldhagen's thesis of 

eliminationist anti-Semitism, based primarily on ideological factors would be on one end, and 

Christopher Browning's work on the Einsatzgruppen’s police auxiliaries, focusing on socializing 

factors, on the other.
9
 Scholar Richard Rhodes does not dismiss the role of ideology but 

downplays it in favor of conditioning and he argues that these men “learned to be violent.”
10

 In 

this scholarly debate one might expect the prosecution’s case to fall squarely in the ideology 

camp, however, this idea will be modified in the fourth chapter.  

                                                           
8
 For more on public misconceptions on the Holocaust see Timothy Snyder’s Bloodlands. 

9
 Browning’s work does focus on the police auxiliaries, not the Einsatzgruppen, and these auxiliaries did not receive 

the same extensive indoctrination many attribute to the Einsatzgruppen, nonetheless they committed the same 
crimes and there is a Browning-Goldhagen debate today on the issue of motivation. For more, see both works and 
Browning’s newest addition of his Ordinary Men, includes his response to Goldhagen’s thesis. Daniel Jonah 
Goldhagen, Hitler's Willing Executioners: Ordinary Germans and the Holocaust, New York: Knopf: 1996, Browning, 
Christopher R. Ordinary Men: Reserve Police Battalion 101 and the Final Solution in Poland. New York: Harper 
Collins, 1992 (reissued in 1998). 
10

 Richard Rhodes, Masters of Death: the SS-Einsatzgruppen and the Invention of the Holocaust, New York: A.A. 
Knopf, 2002, 21. 
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The IMT received far more attention than the NMT trials at the time largely due to the 

infamy of its defendants, its precedents for international arbitration, accusations of victor’s 

justice and controversial charges. The NMT received less media attention, and has since left “far 

less of a public historical footprint,” even though the NMT trials proved to be “more legally 

adventurous” than their predecessor.
11

 Legal researchers and practitioners dominated early, 

limited scholarship on the NMT.
12

 Meanwhile, the Cold War prevented the consensus necessary 

for international trials until the 1990s, when genocides in Rwanda and Yugoslavia spawned 

International Tribunals and the International Criminal Court (ICC), while resurrecting 

Nuremberg “as both precedent and inspiration.”
13

  

 Hillary Camille Earl’s The Nuremberg SS Einsatzgruppen Trial 1945-1958, is one the 

only American study to deal exclusively with the mechanics of the NMT Einsatzgruppen Trial.
14

 

Earl provides a largely descriptive account of the trial as a whole, although she does focus 

considerably on the defendants and defense. She and scholars Donald Bloxham and Margaret 

deGuzman imply that the prosecution, armed with incriminating documents, saw this as a 

straightforward case.
15

 The prosecution presented their case in a few days connecting defendants 

to the acts of the Einsatzgruppen, and these scholars suggest that the prosecution’s case does not 

merit further analysis. However, the prosecution not only aimed to connect the defendants to the 

war crimes, but to detail a program of targeted extermination and redefine individual 

responsibility for the relatively new charge of crimes against humanity. Earl and Bloxham also 

                                                           
11

 Linda S Bishai, “Leaving Nuremberg: America’s Love/Hate Relationship with International Law,” Review of 
International Studies (2008): 436. 
12

 Devin O Pendas. “Seeking Justice, Finding Law: Nazi Trials in Postwar Europe,” The Journal of Modern History 81, 
No. 2 (June 2009): 350. 
13

 Pendas, “Seeking Justice, Finding Law,” 350. 
14

 This thesis will examine English-language, mainly American scholarship and documents. 
15

 Margaret McAuliffe deGuzman, “The Road from Rome: The Developing Law of Crimes against Humanity,” 
Human Rights Quarterly 22, No. 2 (2000): 343, Donald Bloxham, Genocide on Trial: War Crimes Trials and the 
Formation of Holocaust History and Memory, London: Oxford University Press, 2001. 
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cite the prosecution as stopping short of resolving historical debates and that they remained 

limited in their interpretations by the nature of law. While the evidence against the defendants 

showed them guilty of war crimes, the prosecution still had to better define and apply crimes 

against humanity as a term, and to prove individual culpability for acts for condoned by the state. 

They are one of the few NMT trials to focus their case around crimes against humanity and the 

only one dealing with direct mass murder by bullets. This thesis will examine the undervalued 

and understudied contributions of the prosecution of the Einsatzgruppen Trial.  

 Historians can reconstruct an event through determining the facts and also by continually 

reinterpreting its dimensions, constantly revaluating interpretations. Historians of the Nuremberg 

trials have suggested the prosecution as incapable of producing insightful analysis. However, 

legal teams, especially in the case of Nuremberg, where developing an accurate narrative was an 

explicitly stated goal, seek to not only determine what actually transpired but to interpret it 

correctly for the judges. The courtroom also provided an interesting space for open debate over 

differing interpretations.
16

 As Earl, deGuzman and Bloxham suggest, trials are constrained by 

their own nature; the prosecution focuses on the character and crimes of the perpetrators and 

won’t look beyond the evidence at hand and the task ahead. But to better interpret the 

prosecution’s case, one should approach their law as a window and a framework to better 

understand the historical rather than see it as a limitation on the prosecution’s own 

investigations. Considering the lack of secondary historiography on the Einsatzgruppen, and the 

factors overshadowing and misconstruing the legal and historical validity of the trial, this thesis 

will focus on the primary sources available to the prosecution at the time, marking the legal and 

historical context in which they operated. This is one of the first cases of crimes against 

                                                           
16

 Helmut Langerbein, Hitler's Death Squads: the Logic of Mass Murder, College Station: Texas A & M University 
Press, 2004, 9. 
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humanity on trial, certainly the first to focus on individual officers, not politicians, held directly 

responsible for genocide and charged by an international tribunal. This is one of the first cases to 

put early definitions of genocide and crimes against humanity into practice, part of a trend of 

trials at Nuremberg reconsidering the position of the individual in international law.  

  This thesis will examine the prosecution’s case by exploring its three principle 

components; in Chapter I, justification for the trial and charge through established precedent and 

law, in Chapter II, evidence as proof of guilt and genocide (Operational Reports, Affidavits, SS 

Personnel Files, Communiqués, no witnesses) and finally, in Chapter II, the prosecution’s 

arguments in response to the defense. This thesis will also identify misconceptions about the 

trial, such as the controversial “Hitler Order and the focus on anti-Semitism as a motive, which 

have overshadowed the prosecution’s efforts.  After a chapter on the effects of the trial, the 

concluding chapter will briefly examine the historical and legal implications of the 

Einsatzgruppen Trial for international law today. 
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Chapter I  

Establishing Jurisdiction and Precedent at Nuremberg 

 By the end of the war Allied forces had been liberating death camps for months, and the 

records and relics of Nazi crimes lay strewn across battlefields and barbed wire. In early debates 

about postwar justice, many critics argued that the Allies ought to simply have the defendants 

“dispatched out of hand,” a politically expedient process that would have failed to uncover any 

details about the character of the deceased or their crimes.
 17

 As Telford Taylor remarked about 

the Einsatzgruppen, “if we had applied to these defendants the kind of law which they 

administered prior to the executions they carried out, this trial would have ended the day before 

it began.”
18

 American Secretary of War Henry Stimson remarked at the time that releasing Nazi 

war criminals would imply that no crime had been committed, while summary executions would 

cost the Allies the moral high ground, and so “our anger, as righteous anger, must be subject to 

the law.”
19

  The Allies chose to reinstate the rule of law, holding a series of public trials in 

“response to Hitler’s infamy.”
20

 These trials would not only expose the atrocities of the past, but 

also provide a series of cases for the future.
21

 Both the International Military Tribunal (IMT) and 

its American successor, the Nuremberg Military Tribunal (NMT), had to establish the legitimacy 

of the courts and their jurisdiction over the defendants. Although the IMT and NMT would face 

                                                           
17

 Herbert Wechsler, “The Issues of the Nuremberg Trial,” Political Science Quarterly 62, No. 1 (1947): 23, Max 
Radin, “Justice at Nuremberg,” Foreign Affairs 24, No. 3 (1946): 374. 
18

 “Closing Statement of the Prosecution, 13 February 1948, by Brigadier General Telford Taylor,” Trials of War 
Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10, Nuernberg, October 1946 -- 
April 1949 i (1949-1953): the Einsatzgruppen Case  
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=t
rials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall (Accessed September 
18, 2011).  
19

 Henry L Stimson, “The Nuremberg Trial: Landmark in Law,” Foreign Affairs 25, No. 2 (1947): 179. 
20

 Norbert Ehrenfreund, The Nuremberg Legacy: How the Nazi War Crimes Trials Changed the Course of History, 
New York: Palgrave Macmillan, 2007, 57. 
21

 Telford Taylor, “The Nuremberg War Crimes Trials: An Appraisal,” Proceedings of the Academy of Political 
Science 23, No. 3, The United States and the Atlantic Community (May, 1949): 34. 

http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=trials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&div=25&collection=trials&set_as_cursor=5&men_tab=srchresults&terms=einsatzgruppen|trial&type=matchall
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criticism from American judges and some German civilians as “victors’ trials” of the Allies over 

the conquered Axis powers, Ferencz wrote at the time that “the conflict which engulfed most of 

the world left no real neutrals.”
22

  

 The prosecution at the Einsatzgruppen Trial established legal parentage by presenting 

evidence of past interstate agreements and international consensus. The prosecution also 

established an ancestry of declarations, agreements and arbitrations related to international law 

and the prosecution of criminals across territories and nationalities. International law at the time 

considered states as primary actors, with individuals receiving automatic immunity for political 

acts. As this would have made convictions impossible, the IMT and NMT effectively restricted 

state sovereignty in order to prosecute individuals, recognizing that a state functions through its 

citizens. This also required revising international law, as previous international laws and written 

conventions proved too brittle a barricade against the brutality of war, especially with the new 

weapons and madness of modern warfare.
23

 Mindful of the legal principle of nulla poena sine 

lege (no penalty without law), the IMT and later the NMT prosecution proved that they could 

charge the defendants with crimes against international law that existed before the war. The 

NMT prosecution had to establish precedent as well, although Earl concedes that little 

scholarship has been done on the origins of the NMT, often overshadowed by the IMT.
24

 This 

chapter will trace the origins and jurisdiction of the Einsatzgruppen trial in agreements, 

declarations, trials and ideas with special attention to what would be relevant to the 

Einsatzgruppen prosecution team.  As they came to challenge traditional ideas of sovereignty and 

                                                           
22

 Benjamin B Ferencz, “Nurnberg Trial Procedure and the Rights of the Accused,” Journal of Criminal Law and 
Criminology (1931-1951) 39, No. 2 (1948): 146. 
23

 Meltzer, Bernard, “A Note on Some Aspects of the Nuremberg Debate,” The University of Chicago Law Review 
14, No. 3 (1947): 463. 
24

 For more detail into the transition from the NMT to the IMT, refer to Earl’s chapter on “the United States and 
the Origins of the Subsequent Nuremberg Trials,” Earl, 24. 
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to connect to past declarations, the prosecution developed new ideas about humanity giving it 

sovereignty and strength in international law. 

 

a. Declarations and Agreements 

 Secretary of War Henry Stimson observed that American and German legal critics of the 

Nuremberg Trial claimed to see little evidence “that before 1945 we considered the capture and 

conviction of such aggressors to be our legal duty.”
25

 And yet the desire to visit justice on war 

criminals can be seen as early as 1942. A memorandum first prepared for Roosevelt at the Yalta 

Conference and later given to Justice Robert H Jackson, lead U.S Prosecutor at the IMT, 

contained an annexed American press statement from December 1942 proclaiming that the Nazis 

“are now carrying into effect Hitler's oft-repeated intention to exterminate the Jewish people in 

Europe” and that the Allies had resolved that the Nazis shall “not escape retribution.”
 26 

The later 

crimes against humanity charge described the SS as exterminating Jewish victims, and here the 

American press identified Nazi crimes as more than random acts of violence. That same year 

many European states signed the St. James Declaration, establishing a consensus on postwar 

justice.
27

 In the pivotal 1943 Moscow Declaration, the main Allies, having witnessed atrocities 

by Hitler’s troops and speaking on behalf of the “united nations,” declared that those “whose 

offences have no particular geographical localization…will be punished by the joint decision” of 

                                                           
25

 Henry L. Stimson, “The Nuremberg Trial: Landmark in Law,” Foreign Affairs 25, No. 2 (1947): 184. 
26

 Memorandum to President Roosevelt from the Secretaries of State and War and the Attorney General, January 
22 1945 (International Conference on Military Trials : London, 1945) http://avalon.law.yale.edu/imt/jack01.asp,  
(Accessed September 23, 2011), “German Policy of Extermination of the Jewish Race (Released to the press by the 
Department of State December 17, 1942) Memorandum to President Roosevelt from the Secretaries of State and 
War and the Attorney General, January 22 1945 (International Conference on Military Trials : London, 1945) 
http://avalon.law.yale.edu/imt/jack01.asp (Accessed September 23, 2011) 
27

 “Punishment for War Crimes (1942) The Inter-Allied Declaration,” (Signatories: (Belgium, Czechoslovakia, Free 
France, Greece, Holland, Luxembourg, Norway, Poland and Yugoslavia)) 
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.hoil/pnhfowc0001&id=3&type=text
&collection=trials (Accessed September 23, 2011).  

http://avalon.law.yale.edu/imt/jack01.asp
http://avalon.law.yale.edu/imt/jack01.asp
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.hoil/pnhfowc0001&id=3&type=text&collection=trials
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.hoil/pnhfowc0001&id=3&type=text&collection=trials
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the Allies.
28

 They claimed that the international community could establish joint jurisdiction. 

President Roosevelt issued a statement in March 1944, declared Nazi crimes beginning in peace 

and worsening in war constituted the “systematic murder of the Jews of Europe,” and he pledged 

that none of those responsible, leaders and subordinates would go unpunished as those aware of 

the crimes would be as guilty as the executioners.
29

 This statement shows a public recognition of 

systematic extermination in peace and war. Roosevelt claimed that knowledge of crimes 

established guilt.
30

 The Einsatzgruppen Trial prosecution would thus also argue that crimes 

against humanity could take place in peace and war, and would return to this question of 

accountability by casting the net of accountability over superiors and subordinates alike.  

  The Allies soon matched these declarations with practical steps toward justice; as early as 

1943 they created the United Nations War Crimes Commission (before they formed the United 

Nations), and President Truman would pass Executive Order 9547 involving the U.S directly.
31

 

The United Nations War Crimes Commission determined cases of criminals with no geographic 

location.
32

 On May 2, 1945 President Truman passed Executive Order 9547, voicing the United 

States early commitment to these trials.
33

 Justice Jackson stated in a June 1945 report to the 

                                                           
28

 “Moscow Declaration,” Yale Lillian Goldman Law Library, http://avalon.law.yale.edu/wwii/moscow.asp 
(Accessed September 23, 2011) 
29

 “Statement by the President [Released to the press by the White House, March 24, 1944]” Memorandum to 
President Roosevelt. 
30

The President also specifically describes these crimes as committed “in the name of the German people” and asks 
the Germans to refuse to participate and “record the evidence that will one day be used to convict the guilty.” 
Statement by the President, 1944. 
31

 Telford Taylor’s Final Report to the Secretary of the Army on Nuremberg war crimes trials under Control Council 
Law no. 10 (Germany Territory under Allied occupation, 1945-1955 : U.S. Zone. 
32

 The Commission represented most of the UN (except Russia) and recorded the grievances of its members. 
“Justice Jackson's Report to the President on Atrocities and War Crimes; June 7, 1945” Yale Lillian Goldman Library 
http://avalon.law.yale.edu/imt/jack63.asp (accessed November 4, 2009). 
33

“ Executive Order 9547” May 2, 1945  
http://www.heinonline.org.ezproxy.cul.columbia.edu/HOL/Page?handle=hein.trials/twc0004&id=11&type=text&c
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President: “it has cost unmeasured thousands of American lives to beat and bind these men; to 

free them without a trial would mock the dead and make cynics of the living.”
34

 

 The London Agreement of August 8, 1945 provided the international consensus needed 

for the IMT trial. The London Agreement cited the Moscow Declaration and authorized the 

Allies to try those “whose offenses have no particular geographical location.”
35

 This agreement 

also allowed for a “national or occupation court,” for each of the Allies to hold separate trials.
36

 

The four major powers signed the agreement on behalf of the international community and 

alongside the UN War Crimes Commission, providing for a more objective basis for jurisdiction 

than that of a single state seeking retribution. Thus, the London Agreement, with the IMT 

Charter annexed, became “an international law making treaty.”
37

 This agreement would provide 

both substantive and adjective law; substantive in that the attached IMT charter defined the 

crimes and jurisdiction, while adjective in that it established the Tribunal.
38

 Justice Jackson 

argued that this “made explicit and unambiguous” ideas and norms formerly implicit in 

international law, such as the attempted extermination of whole groups of people, for which 

individuals would be criminally liable.
39

  

 The Allies signed Control Council Law 10 in December 20 1945, confirming their right 

to prosecute defendants in their own occupied territories for these international crimes. The NMT 

trials drew their jurisdiction from these aforementioned agreements as well as the right of any 
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state to try war criminals. With the German surrender, the Allied Control Council became “the 

successor of the German government in sovereignty,” having jurisdiction over all German 

citizens.
40

  Control Law 10 also cited the Moscow Declaration and London Agreement as 

“integral parts” of this law.
41

 At the Einsatzgruppen Trial, Prosecutor Ferencz cited international 

agreements and Council Law 10 as making the NMT trials “International Courts.”
42

  This 

allowed the Allies to divide up Nazi criminals for separate prosecution. American teams 

uncovered critical evidence on the Einsatzgruppen and acquired the defendants. Although the 

Einsatzgruppen had operated in the U.S.S.R, in his later correspondence General Taylor did not 

recall that the Soviets sought to try the Einsatzgruppen defendants or that the U.S made them the 

offer.
43

 Polls taken at the time of the IMT trial showed a general interest from the German public 

in trials charging Germans for crimes against other Germans, which the NMT trials pursued.
44

 

 Control Council Law 10 cast a wider net of jurisdiction; the NMT could prosecute men 

whose crimes had geographic origin and could charge crimes against humanity in peace as well 

as war. Linda Bishai notes that for the IMT, the Nazi’s final solution would only be prosecuted 

as part of aggressive war, respecting the internal sovereignty of the German state toward its own 

citizens.
45

 The NMT trials would prove cautious about encroaching on state sovereignty, with 

only two trials, including the Einsatzgruppen Trial, not keeping crimes against humanity linked 

to war.
46

 Control Law 10 provided a definition for crimes against humanity slightly different 

from that expressed in the Charter of the IMT, which charged “inhumane acts…before or during 
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the war; or persecutions on political, racial or religious grounds,” but only “in connection with 

any crime within the jurisdiction of the Tribunal.”
47

 Control Law No.10’s indictment (the one 

used in the Einsatzgruppen Trial) is virtually identical, except that it did not keep crimes against 

humanity tied to other crimes and left out the phrase “before or during the war.”
48

 

Einsatzgruppen Trial prosecution would cite “the plans for persecution and annihilation” as 

“rooted deep in Nazi ideology” citing prewar Nazi persecutions of Jews.
49

 Nonetheless, “there 

were no trials based exclusively on crimes against humanity.”
50

 In January 1946 President 

Truman passed Executive Order 9679 that appointed new Chief Counsel General Telford Taylor, 

who had worked with Justice Jackson at the IMT.
51

 The Einsatzgruppen prosecution and the 

other American legal teams argued that they had the right to prosecute these men for 

international crimes on behalf of the international community, but also with the Allied Council 

as the source of authority in Germany. 

 The U.S held twelve NMT trials, including the SS Einsatzgruppen trial, which offered a 

unique, focused examination of individual culpability in crimes against humanity. 

Einsatzgruppen Trial Judge Michael Mussmano has been described as “a colorful and 

controversial figure” who had previously judged the Milch and Pohl trials of Nazi slave labor 
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programs.
52

 In both cases he issued sentences of hanging and life imprisonment.
53

 Mussmano 

nonetheless proved magnanimous with the Einsatzgruppen defense counsel, who later gave him 

a bronze penguin to commemorate his “Penguin Rule,” that the defense could introduce any 

evidence “including the social life of the arctic penguin” if they felt it could help their clients.
54

 

The most famous defendant of the Einsatzgruppen Trial, was Otto Ohlendorf, or, as Judge 

Mussmano called him, “Dr. Jekyll and Mr. Hyde.”
55

  Ohlendorf would prove alternatively 

generous in his information and stubborn in his own defense, readily admitting that his own 

Einsatzgruppe D forces “liquidated about 90,000 men, women and children.”
 56 

 American Leon 

Goldensohn, prison psychiatrist at Nuremberg, described Ohlendorf in 1946 as having a 

“washed-out, ghoulish appearance…his manner is of a man who is expected to be insulted at any 

moment and is being defensive about it.”
57

 Although Earl had focused on Ohlendorf and 

Mussmano as the polar ends of the trial, this thesis will focus on Chief Prosecutor Benjamin 

Ferencz, a Harvard Law graduate for whom this trial would be his first case.
58

 Ferencz had 

landed in Normandy at D-Day and fought with Patton’s Third Army.
 59

 After the war he was 

tasked with investigating war crimes at concentration camps.
60

 Little information exists on 

Ferencz’s three associates. He claimed that two of them “were not really competent attorneys,” 

and named Ernst Horlik Hochwald as “the ‘only good’ lawyer assigned to the case.’”
61
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b. Precedents for International Jurisdiction Concerning Crimes Against Humanity 

 The Einsatzgruppen Trial prosecution cited the IMT tribunal, other international 

arbitration and declarations in defense of minorities as precedents and evidence that a prewar 

history of “asserting human rights gave ample warning to the world.”
62

 Raphael Lemkin had 

already published the term genocide in 1944 in his work Axis Rule in Occupied Europe, defining 

genocide as “coordination of different actions aiming at the destruction of the essential 

foundations of the life of national groups, with the aim of annihilating the groups themselves.”
63

 

While not used at the IMT, the NMT Einsatzgruppen Trial referenced genocide as an academic if 

not legal definition to put a name on targeted extermination.  By the time of the Einsatzgruppen 

trials in 1947, Raphael Lemkin had coined and publicized the term “genocide.”
64

 The United 

Nations War Crimes Commission followed Lemkin’s definition, defining genocide as actions 

taken against individuals as members of a targeted group, while seeking to destroy this group 

entirely.
65

 The court defined crimes against humanity as “including but not limited to murder, 

extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts 
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committed against any civilian population, or persecutions on political, racial or religious 

grounds whether or not in violation of the domestic laws of the country where perpetrated.”
66

   

 Prosecutors at both the IMT and NMT trials identified past conventions, treaties, 

declarations and arbitrations providing for the pacific settlements of disputes, international 

arbitration and condemnation of atrocities. They used these to argue that the defendants had 

violated preexisting international laws and norms. The Einsatzgruppen Trial prosecution also 

referenced the 1878 Berlin Treaty, in which Germany led nations in declaring “that religious 

differences could not be used to exclude a person” from his rights and “the German-Polish 

Convention of 1922” where “Germany obtained legal protection for her ethnic minorities in 

Poland.”
 67 

 Ferencz reminded the court that Hitler had claimed to annex Sudetenland to defend 

German minorities.
68

 Ferencz said of Germany, “so mindful of their rights; so callous of the 

rights of others.”
69

 The Prosecution also argued that nations had long used law as a response to 

war crimes.
70

 Ferencz claimed that the rights of the victims can be “vindicated by any nation 

alone or in concert with others,” as seen in past opinions and practices of states and the 

Permanent Court of International Justice (PCIJ), set up in 1913.
71

 After World War I, a 

Commission on Responsibility urged for “the creation of an international criminal court” 

establishing “that punishment of some sort for war crimes was a proper conclusion of a war, 
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rather than the traditional amnesty.”
72

 However, the German government never implemented 

what became known as the “Schmachparagraphen, the ‘shame paragraphs” in the Versailles 

Treaty.
73

 Ferencz and his team claimed that the Nuremberg trials would be the enforcement 

mechanism these previous statements, declarations and courts lacked.
74

  

 The IMT proved a critical precedent for the NMT trials, establishing and testing rules, 

procedures, legal arguments and evidence. The IMT gave later trials “the world’s first post 

mortem examination of a totalitarian regime.”
75

 The trial produced 750,000 mimeographed pages 

of evidence.
76

 However, the IMT kept crimes against humanity tied to the war and as prewar 

crimes against German Jews were not included.
77

 In restricting the crimes against humanity 

charge, legal teams at Nuremberg assuaged the fears of eminent scholars about its implications 

for state sovereignty.
78

 Crimes against humanity, mostly occurring on the eastern front, were the 

responsibility of the Soviet legal team.
79

 By the NMT, war crimes and crimes against humanity 

had been used interchangeably, obscuring the real nature of the charges.
80

 The weight of these 

crimes nonetheless still impacted the fates of the IMT defendants; only those also convicted of 

brutal acts would hang.
81

 Sir Hartley Shawcross at the time said that “if there were no other 
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crime against these men, this one alone, in which all of them were implicated, would suffice. 

History holds no parallel to these horrors.”
82

 

 The IMT also demonstrated that holding an international trial was the most laborious way 

to proceed.
83

 The IMT trial featured judges and prosecutors from the U.S, U.K, USSR and 

France, with simultaneous interpretation.
84

 As scholar Francine Hirsch recently noted in her 

article about Soviet contributions at Nuremberg, “the ‘grand alliance’ of the Second World War 

came undone” and the IMT became a battleground of Soviet and American propaganda.
85

 

Meanwhile, having uncovered evidence implicating German industrialists, Justice Jackson 

contacted the U.S War Department, who replied that “a second IMT trial would be ‘highly 

undesirable.’”
86

 In memorandums between Justice Jackson and Telford Taylor, Taylor argued 

that the French (backed by the British) and Russians would be in favor of further IMT trials.
87

 

The U.S War Department however cited concerns over manpower, the dangers of German-led 

trials and renewed interstate tensions.
88

 Finally Jackson recommended to the President that the 

U.S hold its own trials.
89

 U.S embassies informed the Allies that “trials of German war criminals 

can be more expeditiously held in national or occupation courts” after which no further IMT 

trials took place.
90
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The American NMT trials soon followed the IMT, including that of the SS 

Einsatzgruppen. The Einsatzgruppen units owed their creation, composition and mission to 

Hitler’s SS. Heinrich Himmler, head of the SS, created the Einsatzgruppen as specialized units 

accountable to Reinhardt Heydrich in the Reich Main Security Office (RSHA), a man who even 

Hitler described as “the man with the iron heart.”
 91

 Heydrich organized the Einsatzgruppen into 

A, B, C and D Einsatzkommandos with Subkommando units in 1947. The NMT prosecution 

received a report from researchers describing the Einsatzgruppen having recruited from the 

Gestapo, Kripo and SD, with ordinary police, Waffen SS and Wehrmacht forces as auxiliaries.
92

 

These units answered to the RSHA, Heydrich, Himmler and the Führer.93 The SS Einsatzgruppen 

followed the Wehrmacht into Soviet territories, shooting, deporting, gassing and burying 

civilians. Although the Einsatzgruppen had also been deployed for intelligence and anti-partisan 

activities, later historians and the prosecution noted the difference between “hot-blooded” 

reprisals committed in the heat of battle and “cold-blooded” reprisals constituting the willful 

targeting of entire groups.
94

 Unleashed in June 1941 and reined in by the end of 1942, the 

Einsatzgruppen and their accomplices had murdered more than one million men, women and 

children.
95

 The judges at the trial remarked that “no writer of murder fiction, no dramatist 

steeped in macabre lore, can ever expect to conjure up from his imagination a plot which will 

shock sensibilities as much as will the stark drama of these sinister bands.”
96

 Bookending the 
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trial, the prosecution and judges read a witness account of a murdered family that speaks to the 

brutal reality of the crimes: 

     “I watched a family of about 8 persons…The couple were looking on with tears in 

their eyes. The father was holding the hand of a boy about 10 years old and speaking to 

him softly; the boy was fighting his tears. The father pointed toward the sky, stroked his 

head, and seemed to explain something to him. At that moment the SS man at the pit 

shouted something to his comrade. The latter counted off about 20 persons and instructed 

them to go behind the earth mound…. I walked around the mound and found myself 

confronted by a tremendous grave. People were closely wedged together …I looked for 

the man who did the shooting. He was an SS man who sat at the edge of the narrow end 

of the pit, his feet dangling into the pit. He had a tommy gun on his knees and was 

smoking a cigarette. The people, completely naked, went down some steps… and 

clambered over the heads of the people lying there...They lay down in front of the dead or 

injured people; some caressed those who were still alive and spoke to them in a low 

voice. Then I heard a series of shots. I looked into the pit and saw that the bodies were 

twitching…The next batch…went down into the pit, lined themselves up against the 

previous victims and were shot.
97

  

  

 The Einsatzgruppen Trial focused on crimes against humanity and Chief Counsel Telford 

Taylor, in 1947, received memorandums of atrocities triggering an international response. The 

memorandums appear to have been sent to him from researchers or other members of American 

Nuremberg legal teams. In one report, the League of Nations High Commissioner for Refugees 

from Germany had requested intervention “in the name of humanity and the principles of the 

public law of Europe” to protect minorities from Hitler’s measures.
98

 The Commissioner would 

soon resign, stating that Hitler’s actions were “a challenge to the conscience of mankind.”
99

 One 

memorandum cites a 1933 meeting of the Grotius Society in London which referenced 

nineteenth century treaties ensuring protection of minorities, “that the protection of human 
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personality is the primary object of international law.”
100

 Other memorandums included pleas on 

behalf of Rumanian Jews “in the name of humanity,” crimes in Turkey and Bulgaria, giving 

states “sufficient ground under international law to intervene against the Nazi persecution of the 

Jews.”
101

 Taylor also received a 1915 telegram containing a hauntingly similar message as those 

broadcast during WWII: “in view of these new crimes of Turkey against humanity and 

civilization, the Allied governments announce publically for the sublime forte that they will hold 

personally responsible for these crimes all members of the Ottoman government and those of 

their agents who are implicated.”
102

 These reports show a prewar conception of crimes connected 

to a larger sense of humanity. Taylor’s memorandums stand as a frightening testament to the 

weakness of words and the failure of a well warned world to defend the victims of Nazi 

oppression.  

 

c. The Evolution of International Legal Theory at Nuremberg 

 Each of the NMT trials, including that of the Einsatzgruppen, argued for the evolution of 

international legal theory. At the IMT trial Jackson argued that at the core they charged “acts 

which have been regarded as criminal since the time of Cain and have been so written in every 

civilized code.”
103

  William B Cowles, in a 1945 article referenced by Ferencz, argued that 
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international law allowed states to punish war criminals if they come under that state’s control.
104

 

He further argued that jurisdiction of military courts has been universal, akin to the broad 

jurisdiction exercised by states when dealing with pirates who had committed crimes across 

states and constituted a threat to the international community.
105

 While no state had made it 

explicitly illegal to commit crimes against humanity, the charge described serious crimes in the 

laws of most nations even if they have not been formally sanctioned, so that no state would “fail 

to punish "crimes against humanity’…if they were committed within their own jurisdiction.”
106

 

Much of the legal discussion at the Einsatzgruppen Trial revolved around universal jurisdiction, 

often exercised in the past to contend with piracy, and the questions of state sovereignty. 

 In the case of piracy and war crimes, crimes of no geographic concentration, whichever 

state acquired possession of the defendant could prosecute him.
107

 Ferencz recalled the tradition 

that if a man sails with pirates he will hang for their crimes, even if he does not personally 

commit them.
108

 International law had allowed states to punish perpetrators regardless of the 

nationality of the defendant or victim and “a belligerent may punish members of enemy forces in 

its custody.”
109

 Prosecutor Ferencz claimed that, such as in cases of piracy, “where conduct 

menaces the universal social order, there can be and has been no prohibition on the right of 

courts to act.”
110

 Law Professor Diane Orentlicher wrote that at Nuremberg they found that 
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crimes against humanity are violations of humanity on the whole with effects beyond domestic 

law, and thus perpetrators threaten all humanity and must be punished by international courts.
111

  

 International law had previously been concerned only with states as main actors, but in 

wake of the wreckage of World War II, states appeared to only be able enforce law through 

aggression. The Nazis crimes that “shock the conscience of mankind” also challenged the 

notions of sovereignty and immunity.
112

 The Nuremberg trials offered a pacific settlement of 

disputes and active deterrent in sanctioning the acts of individuals within the state.
113

 Nuremberg 

prosecutors argued that, traditionally, if an individual commits state acts that are illegal under 

international law, they cannot be protected by state sovereignty.
114

 As the acts constituting 

crimes against humanity had long been considered crimes by the international community and 

most civilized states, even if the Nazis made the acts legal, the Einsatzgruppen defendants could 

be prosecuted. Upholding state sovereignty would essentially give the men under Hitler 

immunity and attribute all criminal responsibility to Germany’s dead Führer. These trials 

subverted international legal positivism, which “tends to assume that the sovereign state is the 

only subject of international law” by holding individuals accountable for international crimes.
115

 

German Professor Gustav Radbruch wrote in 1946 that “with crimes against humanity…criminal 

law is not no longer…purely domestic.”
116

 World War II proved that the sovereign state cannot 

(and may not) always protect its citizens from harm, and the widening focus on the rights of 
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individuals emerged from this postwar period. Justice Jackson certainly envisioned Nuremberg 

as a deterrent.
117

 One scholar at the time noted that new debates had begun on introducing the 

individual as an actor in international law.
118

 Nonetheless, the tribunals were reluctant to define 

crimes against humanity as violations committed by a government against its own people.
119

 

While the Einsatzgruppen Trial did not receive considerable attention or targeted critique at the 

time, it did feature the general caution exercised throughout the NMT trials. The Allies remained 

wary of challenging state sovereignty, and the American trials “illustrate both the idealist and the 

realist strains of international law that continue to be woven into the American approach to 

international law.”
120

  

 

d. Conclusions 

 As he delivered the Opening Statement for the Prosecution, Ferencz referred to the 

international solidarity that armed promises of peace and justice. He spoke of past pledges on 

behalf of minorities and struggles to bind the barbarities of war with rules and laws. The 

Prosecution claimed that past law considered murder, extermination and enslavement to be 

crimes, and that when a universal threat menaces the welfare of the international community; 

universal jurisdiction has always ensured recourse to justice. One of the greatest developments to 

emerge from this period and these courts is the gradual erosion of state sovereignty in the 

particular area of trying crimes against humanity and assertion of individual rights and 

responsibilities. The prosecution argued that Nuremberg must establish a course of justice, as a 
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deterrent, a demonstration to the world that the rights of individuals everywhere are defended. 

With this a new age of international relations and law would see the fates of individual citizens 

intertwined. As Belgian judge and writer Joseph Dautricourt wrote of laws in 1949; “found in the 

deepest conscience of men and which is intended to protect the universal public order against its 

worst evils: crime against humanity and war, is not only superior to the State and its internal 

laws, but also, binds all the States and Nations on earth; each man individually, each group of 

men and mankind as a whole.”
121

  

 In defining individual responsibility for crimes against humanity, the prosecution urged 

the court to view humanity as sovereignty and an actor in international law. The prosecution 

argued that all of the agreements and declarations made before the war had established implicit 

norms, conventions and standards of behavior. They then asserted that the IMT and NMT 

tribunals made explicit these standards of conduct and rights meant to ensure the protection of all 

people. This led the judges to confirm that “humanity is the sovereignty which has been offended 

this is not a new concept in the realm of morals, but it is an innovation in the empire of the 

law.”
122

 If humanity is to be treated as sovereignty, as the prosecution suggests, reaching beyond 

the bounds of nations and states, its protection must also stretch across these boundaries, and 

must lie in international law. 
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Chapter II  

Interpreting the Evidence: What it takes to be “Masters of Death”
123

 

 When Chief Counsel Telford Taylor sent Benjamin Ferencz to Berlin with a group of 

researchers, they came upon a pile of secret reports in which “most of the Einsatzgruppen 

commanders were clearly identified and the enormity of their crimes was unmistakable.”
124

 The 

Prosecution felt so confident about their evidence that they presented their case in a matter of 

days. The American press echoed the prosecution in christening the defendants as “History’s 

Worst Killers,” exposing the scale of the nightmare, “that four Einsatzgruppen (divisions) 

committed an average of 1350 murders daily over two years.”
125

 The Prosecution charged the 

defendants with crimes against humanity as well as membership in a criminal organization and 

war crimes. In proving crimes against humanity, they also proved the other two charges, as in 

making the defendants head of SS units they placed them in the SS (a criminal organization) and 

in detailing the crimes of the Einsatzgruppen, they gave evidence of war crimes. Both war crimes 

and crimes against humanity constituted inhumane acts. Having proven that individuals can be 

held responsible under international law, the prosecution then argued that these crimes 

constituted crimes and humanity and that they could demonstrate a direct connection between the 

defendants and the extermination doctrine and program.  

 Having established international jurisdiction, Ferencz’s team would follow this trend of 

identifying a policy and pattern of atrocities, linking defendants in knowledge and participation 
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to the violence. They then connected the crimes to a larger pattern of extermination constituting 

crimes against humanity. These developments have been largely overshadowed by scholarly 

debates and descriptions of a “Hitler Order.” In connecting defendants to larger programs of 

extermination the prosecution connected them to ideas and acts that threaten all humanity.   

 

a. The Prosecution’s Arsenal of Evidence 

 Officially sanctioned, supported and lauded, the Einsatzgruppen left a considerable trail 

of paperwork. The Prosecution ultimately presented 252 documents to the court, including 

Situation Reports, Correspondence between Nazi officers, Official Orders, SS Personnel Records 

and witness Affidavits.
126

  These documents described the organization, associations, activities 

and membership of the Einsatzgruppen. Ferencz’s team based their case on these documents, 

rather than witnesses, as they felt these official records offered the strongest case against the 

defendants.
127

   

 The discovery of the Einsatzgruppen’s own Situational Reports and their tallies proved to 

be the prosecution’s most critical evidence; damningly specific, signed, official statements 

revealing the names, locations and murderous activities of the Einsatzgruppen.
128

 They left a 

strong impression on the Judges, as “practically every page of these reports runs with blood and 

is edged with a black border of misery.”
129

 These reports had been prepared in the field by 
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Einsatzgruppen units, delivered to their commanders and then sent to Berlin.
130

 The reports often 

placed defendants in charge of executions, as in “Operational Report No. 155…. we see that the 

Defendant Strauch is listed as a commander….for…White Ruthenia… ‘In White Ruthenia….33, 

210 Jews were shot.’”
131

 The reports claimed that the Einsatzgruppen was sent “to purge the 

eastern territory of Jews.”
132

 The reports identified their victims as Communists, partisans, the 

ill, rebellious, Gypsies and “Jews in general.”
133

 The Prosecution references these others groups 

but focused on the most and transparent persecution, that of Jewish victims. Some reports related 

the killings to security, as Report No.31 identified Soviet Jews as “dangerous and hostile” while 

Operational Report 80 required liquidation of Jews “as the most dangerous social element.”
134

 

Reports also connected Jews to Bolshevism.
135

 The prosecution showed the court that “to be a 

Jew or a communist official was to be guilty of a crime that warranted execution.”
136

 Ferencz’s 

team bolstered the authenticity of these reports with affidavits swearing to their credibility, such 

as that of Kurt Kindow, confirmed that these had been published from “the original reports of the 
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Einsatzgruppen” and that of Defendant Schubert, who confirmed Ohlendorf’s instructions for the 

reports with “the number of Russians and Jews executed.”
137

 While some defendants claimed 

that the numbers were exaggerated, still others argued that “they would not have filed a false 

report.”
138

 The Defense never successfully discredited the Operational Reports. 

 The prosecution introduced the affidavits and testimony of witnesses and defendants that 

connected the defendants to the executions. Defendant Schulz’s Affidavit referenced a speech by 

Reinhardt Heydrich in June 1941 detailing future executions as well as an “order by the 

Reichsfuehrer-SS, implying that all Jews were to be shot.”
 139

 Defendant Blume confirmed 

hearing these plans as early as in June 1941 (when Germany invaded the Soviet Union).
140

 He 

admitted to have been “instructed about the tasks of exterminating Jews.”
141

 Defendant 

Ohlendorf's affidavit and testimony identified a “Hitler Order.
142

  He claimed to have received an 

order to exterminate Soviet Jews that had been passed on from Hitler to the SS and issued in 

June 1941.
143

 Earl points out that while Blume claimed to have been ordered to kill Jews, 
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Ohlendorf claimed that he had been ordered to kill political enemies.144 Many defendants, such as 

Schubert and Haensch denied receiving such orders.
145

  

 The prosecution also referenced Nazi documents processed for the IMT and NMT 

trials, including official orders and correspondence.
146

 One letter described Defendant Strauch as 

an “extremely capable chief” involved in the execution of 65,000 souls in Minsk.
147

 Reports and 

letters also identified the “security concerns” linking Jews to Communists.
148

 The Jäger Report, 

written by an Einsatzgruppen officer whose name, ironically, translates to “hunter,” gave the 

locations and dates of the executions.
149

 The Prosecution also introduced SS Personnel records, 

proving the membership and position of the defendants in the SS. When Defendant Blobel lied 

about when he joined the SS, the prosecution used his personnel records to correct him.
150

  

 The prosecution used this evidence to describe the activities of the Einsatzgruppen as 

constituting political, racial and ideological extermination.
151

 The Crimes against Humanity 

charge included inhumane acts and war crimes, and the prosecution recounted affidavits, 

correspondence and reports attesting to bloody, brutal executions. One German witness to the 

executions would recall: “I can only say that the mass shootings in Paneriai were quite horrific. 

At the time I said: ‘May God grant us victory because if they get their revenge, we’re in for a 
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hard time.”
152

 The superior orders defense also highlighted the bureaucracy of murder that 

allowed administrative officers to keep their hands clean by shunning the blood and bone of the 

killing fields, making them feel less guilty.
 153

  When Goldensohn asked Ohlendorf about 

children who had been executed, Ohlendorf responded “I don’t know. I didn’t see any.” No 

reports? “Only numbers.”
154

 One German soldier witnessing the shootings described how he can 

remember “the complete terror of the Jews when they first caught sight of the bodies as they 

reached the top edge of the ravine…Its almost impossible to imagine what nerves of steel it took 

to carry out that dirty work down there.”
155

 That this man could witness such hell and then 

admire the devil’s henchmen was a sentiment echoed during the trial when Defendant Blobel 

said he felt sorry for the executioners, and that the silence of the victims proved that “human life 

was not as valuable as it was with us.”
156

 The judges repeated many details, particularly haunted 

by the brutal fate of those left wounded in the pits beneath the sinking corpses and rising fluids, 

buried alive beneath the dead.
157

  

 

b. What Makes a Man Guilty of Genocide 

 The Prosecution tied the defendants to the crimes of their subordinates, arguing that the 

extermination of Jewish victims constituted systematic genocide stemming from the murderous 

doctrine and bureaucracy of the SS, of which all defendants were willing members. The IMT had 

declared the SS to be a criminal organization and the prosecution argued that as willing SS 
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officers the defendants must have known the Nazi policy of extermination. The prosecution then 

connected these men to the units that committed the crimes where and when they occurred. 

 The prosecution needed to clearly connect individual defendants to these unimaginable 

crimes. The 1945 American led trial of Japanese commander General Yamashita received 

criticism because of the physical distance and communication problems between General 

Yamashita and his forces. The prosecution had claimed that the defendant “knew…and 

permitted, the widespread crimes committed in the Philippines by troops under his command.”
158

  

They argued that because the brutality of Yamashita’s troops spread across units, time and space, 

Yamashita could not have been ignorant of crimes which had been so extensive and consistent 

they constituted a policy of brutality.
159

  The Einsatzgruppen Trial prosecution argued that their 

evidence revealed a pattern of extermination and policy of crimes against humanity, defined as 

“atrocities and offences, including but not limited to murder, extermination, enslavement, 

deportation, imprisonment, torture, rape, or other inhumane acts committed against any civilian 

population, or persecutions on political, racial or religious grounds.”
160

 At the end of the 

Einsatzgruppen Trial Chief Counsel Taylor used Yamashita as an example: “We are not aware 

that General Yamashita, with his own hand, took the life of anyone in the Philippines,” arguing 

that the defendants, aware of their orders and policy, commanded murderers, making them as 
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guilty as if they themselves had pulled the trigger.
161

 The Einsatzgruppen trial also referenced the 

Medical trial which had tied defendants to a medial policy perverted by Nazi racial theory.
162

 

The IMT Trial had used conspiracy to reach prewar atrocities, linking defendants to an overall 

criminal plan.
163

 

 Able to prove the defendants’ voluntary participation in the SS, the prosecution used this 

as proof that they adhered to its doctrine and thus approved of its implementation. The 

prosecution charged all defendants with Membership in a Criminal Organization, proved by the 

prosecution through SS personnel files.
164

 Nonetheless, the NMT trials occurred during U.S 

denazification in Germany, deciding which Germans to criminalize, and as Chief Counsel Taylor 

wrote to Justice Jackson, “the SS undoubtedly included some very nasty and brutal cooks as well 

as naughty soldiers.”
165

 Ultimately Taylor argued membership in the SS will only warrant 

punishment if “that the person either was aware” or his position “was high enough so that he 

should have know the true nature of the organization.”
166

 The prosecution thus argued that the 

defendants as officers knew the criminal purposes of the SS. Himmler himself said the leaders of 
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the SS in 1943; “only the SS was equal to the task of exterminating the Jewish people.”
167

 

Himmler indoctrinated the SS in “principles of race and blood,” and the SS would be responsible 

for “the final solution for the Jewish question.”
 168

  

 The prosecution used their evidence to prove that the defendants commanded 

Einsatzgruppen units whose executions constituted crimes against humanity.
169

  They read for 

the court the statistics of the Einsatzgruppen’s own reports, a numbing presentation of genocide: 

“during the period 22 June 1941 to 19 September 1941 in Lithuania, Einsatzkommando 3 

murdered 46,962 persons….During the period 22 June 1941 to 12 October 1941 in its operation 

areas; Sonderkommando 4a murdered more than 51,000 persons.”
170

 Benjamin Ferencz did not 

use the language of the exterminators in his delivery. He did not say liquidated, eliminated or 

executed. He only used the term “murdered.” The Prosecution used their evidence to prove that 

each defendant commanded an Einsatzgruppen Unit during a specific period of time, over a 

specific occupied territory, and that during that period and in that location, the Einsatzgruppen 

unit committed crimes against humanity.  In the case of Defendant Naumann, the prosecution 

proved that he became chief of Einsatzgruppen B for Russia at the start of November 1941 and 

Neumann admitted in his Affidavit: “I know that, while I was its chief, Einsatzgruppen 
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B…carried out executions.”
 171 

The Prosecution argued that from the evidence no defendant 

could claim ignorance or innocence while a member of the SS, adhering to their doctrine, 

implementing their programs, in command of units carrying out mass executions.
172

   

 

c. The Hitler Order 

 Earl claims that the Führer Order was pivotal and that the prosecution accepted it despite 

contradictory testimony, leaving the historical debate unresolved.
173

 Ian Kershaw admits that 

historians still dispute whether the men in the field received explicit instructions and when these 

occurred.
174

 James Conway suggests that the debate over the Führer Order remains inconclusive 

as historians have not discovered documented evidence of explicit instructions, or any other 

“smoking gun.”
175

 The prosecution at the time seemed to accept the order, likely because it did 

not, and still today, does not appear completely implausible. Earl maintains that Ohlendorf had 

been forthcoming in all of his testimony.
176

 Ohlendorf became the most infamous defendant, 

captivating his audience with detailed, self-incriminating evidence, prompting Hans Frank to 

describe him as “a man who signed his own death warrant to serve the truth.”
177

 At the time the 
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prosecution had every reason to at least loosely accept his explanation. Many of the defendants 

swore to a Führer Order and Ohlendorf claimed to have received orders the same time other 

defendants had independently described receiving instructions. Defendants also testified that 

often commanders had passed on orders orally, leaving no trace. Furthermore, the prosecution 

presented their case in a post-Auschwitz world; everyone in the court knew how the story ended, 

even if the connections between the killing fields and death camps remained unclear. Hitler 

himself likely cast quite a shadow over the proceedings, considering that he had only been dead 

two years after holding Europe mostly captive for nearly five.  

 The prosecution’s case did not hinge on the Führer Order; the prosecution based the bulk 

of its argument on what it could prove through well documented, official evidence. The idea of a 

Hitler Order did more for the defendants, who then claimed “superior orders” as a defense. The 

prosecution already had plenty of evidence and SS racial doctrine and Hitler made no secret of 

his racial sentiments; he screamed them from platforms and inscribed them in Mein Kampf. 

Defendants like Hoss at the IMT also admitted that they heard “Jewry must be exterminated and 

we all accepted it as truth.”
178

 Furthermore, the prosecution team did not rely on testimony; in 

fact, they did not produce a single witness and weighted their case with official documents. The 

prosecution’s case briefs often using documents correct defendant affidavits and testimony. Earl 

implies that the prosecution failed to resolve this historical question and the discrepancies 

between testimonies. But at the time the Führer Order would not have constituted a historical 

problem. The judges at the Trial recognized the possibility of the order, but they also 

acknowledged that the defendants blamed everything on Hitler’s “sinister shadow.”
179

 They 
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maintained that the defendants “of their own free will…enthusiastically carried out the shadow's 

orders.”
180

 The final judgment did not hinge on an order that no one could conclusively prove. 

 Here the prosecution did not, out of negligence or conscious decision, choose to subvert 

their contribution to historical record in favor of legal convenience. Historians today continue to 

argue over the Führer Order, over sixty years after the war. The prosecution incorporated it into 

their case, but, as lawyers, they did not rely on what they could not prove. They did not rely on 

the testimony of men whose lives hung in the balance; those who touted the order claimed to 

have only been obeying orders and those who denied it stressed ignorance of any crimes or that 

they only killed partisans. The prosecution ultimately told the court that if such an order existed, 

it confirmed intent for the program of extermination and knowledge of the crimes, and if such an 

order did not exist, the defendants could not claim to have been acting under superior orders.  

 

d. Conclusions 

 John Conway suggests that the impact of the Holocaust has been interpreted by historians 

largely according to the present needs of their audiences.
181

 Many people today would recognize 

the prosecution’s description of Einsatzgruppen activities, as Holocaust researchers and scholars 

would later draw on evidence from produced at the trial.
 182

 Soon after the trial, Joseph 

Tenenbaum wrote an account of the Einsatzgruppen using almost all sources from the trial.
183

 In 

a new age of assigning responsibility to individuals for carrying out acts approved by the state, 

the prosecution at the trial reasserted individual responsibility for mass murder. The 
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Einsatzgruppen defendants “operated in a hierarchical and remote fashion,” and the Prosecution 

had “no evidence that either Otto Ohlendorf or others themselves fired a shot during the 

executions.”
184

 The prosecution connected defendants ideologically to the goals of extermination 

constantly articulated by the SS, and physically in time and space to command of killing units. 

Historian Omer Bartov has observed that “hell enjoys the advantage of accommodating only 

sinners…the landscape of World War I and the Holocaust…are the domain of the innocent, 

inhabited by souls who never expected to endure them, and conform to no rational plan or logic 

decipherable by their victims.”
185

 The prosecution identified the genocidal plan of the 

perpetrators and executions sanctioned, supported and designed by the leaders of the Reich, not 

spontaneous but deliberate exterminations. 

 Reflecting on the prosecution’s evidence and its interpretations,  the judges at Nuremberg 

also noted the resilience of humanity, as a race “which will go on in spite of all the fuehrers and 

dictators that little brains and smaller souls can elevate to platforms of tinsel poised on bastions 

of straw.”
186

 As the prosecution claimed that the Nazi doctrine endangered all humanity because 

it devalued individuals because of their connection to certain groups, they showed how the Nazi 

program constituted a clear plan of dehumanization and mass murder. By describing humanity as 

a race of interconnected human beings, the prosecution and judges overturned the divisive Nazi 

doctrine in favor of an international law protecting all people, regardless of state or race, based 

on their humanity.  
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Chapter III  

Countering the Claims of the Defense 

 Failing to discredit the prosecution’s documented evidence, the defense teams and 

defendants gave more abstract justifications of orders and security. In his striking final statement, 

Otto Ohlendorf argued that National Socialism stemmed from the failure of democracy, which 

“grants individual liberties, but it does not give the reason why.”
187

 He claimed that Hitler gave 

them certainty. Many of the defendants announced with total conviction that that they acted in 

self defense and in righteous obedience to orders. This chapter will examine these twin defenses 

put forth by Ohlendorf’s attorney, Dr Aschenaur, and subsequently adopted by many of the 

defendants and their counsels. Unable to deny the documentary evidence and corroborating 

affidavits and testimony, Dr Aschenaur admitted that “executions took place” but that defendants 

acted on superior orders and out of self defense.
 188

  Answering these arguments forced the 

prosecution to nuance their interpretation of the defendant’s motivations and sharpen their 

definition of individual culpability. In Earl’s account she claims that the prosecution neglected 

seeking a motive for the defendants beyond the anti-Semitic Nazi ideology that they had “built 

into their case.”
189

 Historians still debate this issue, posing their own interpretations of how and 

why these men could have committed such atrocities. The trial prosecution, in engaging with 

these issues, offered a more nuanced interpretation than only “anti-Semitism.”  
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a. The Superior Orders Defense 

 The NMT trials engaged more with the superior orders defense than the IMT. In 

Hitler’s Germany the Führer had total authority, and if they followed the superior orders claims 

the IMT could only prosecute a corpse. Instead the IMT judges maintained that every German 

soldier knew not to obey an illegal order.
190

 The Einsatzgruppen Trial permitted counsel to raise 

the defense but, according to the rules of Control Council Law 10 and the IMT, only to mitigate 

a defendant’s sentence.
191

 Legal precedent required that the court determine account for choice, 

the position of the defendant and “the criminal nature of the order.”
 192

  

 

Oaths and Orders 

The Prosecution assured the court that the defendants had not been forced converts to 

Nazism, but rather its active missionaries.
193

 Prosecutor Ferencz recalls that the defendants 

represented well educated and well informed men.
194

 He later wrote that the defendants had 

received considerable education before the war; many had in fact been lawyers.
195

 They should 

have recognized the illegality of the orders issued to them. Dr Heim, Counsel for Defendant 
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Blobel, argued the defendants would have been executed for disobeying orders.
196

 However, the 

prosecution could not find any proof of this and concluded that “when there is no fear of reprisal 

for disobedience, obedience constitutes a completely voluntary participation in the crime.”
197

 In 

fact, few documented cases exist of SS officers punished for refusing to obey these orders.
198

 Dr 

Aschenaur also claimed that Ohlendorf only executed his orders “in a limited way.”
199

 Ohlendorf 

told psychiatrist Leon Goldensohn “I couldn’t stop it…By my being there, I thought I could 

prevent inhuman acts… it’s best to have good people present to prevent bad executions.”
200

 

Defendant Schubert’s affidavit attests that “otherwise…the moral strain would have been too 

great for the execution squad,” and Ferencz noted, “the only concern for the unfortunate victim 

was that he be standing in the proper position in the tank ditch before he was shot.”
 201

 

Furthermore, when the Einsatzgruppen used the gas vans, initially meant to be secretive and to 

less psychologically damaging, soon became known as “death vans” by the locals and traumatic 

for those unloading the twisted corpses.
202

 The prosecution also pointed out that the defendants 

killed rapidly for reluctant soldiers, averaging “1,350 human beings slaughtered on the average 
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day.”
203

 Furthermore, the defendants’ insistence that they carried out proper executions proved 

that, able to prescribe the manner of the “liquidations,” they still failed to halt them.   

 Most defendants claimed that they only behaved as obedient soldiers under oath to Hitler. 

Defendant Naumann placed the Führer Order as “superior to his conscience.”
204

 Defendant Six, 

and others claimed that “I do not have to reproach myself…as a soldier.”
205

 The defendants 

argued the tu quoque (and so did you) defense, that Allied bombers were also obedient soldiers. 

In what came to be known as the “Dresden defense,” Ohlendorf spoke of taking “children and 

women out of the burning asphalt...and with my own eyes I saw 60,000 people die within 24 

hours.”
206

 Defendant Naumann argued that “on both sides soldiers executed their orders…even if 

it was not in accordance with their conscience.”
207

 The Judges countered that in Allied bombings 

“civilians are not individualized.”
208

 They give the example that bombs falling on railroad tracks 

and striking houses “is entirely different, both in fact and in law, from an armed force marching 

up to these same railroad tracks, entering those houses abutting thereon, dragging out the men, 

women, and children and shooting them.”
209

 The prosecution did not only emphasize the 

brutality of the Einsatzgruppen’s acts as what made them unique. Torturing and murdering 
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civilians constituted war crimes as well as crimes against humanity, especially when the murders 

occurred as part a program of targeted extermination of racial groups. The prosecution did not 

deny the suffering caused by bombings, or that civilians would die as part of wartime activities, 

but they argued that the activities of the Einsatzgruppen occurred in occupied territories, could 

not be explained as security measures, and most importantly, constituted targeted attacks on 

racial groups meant to destroy these groups. The prosecution argued that crimes against 

humanity described targeted inhumane acts and the deliberate destruction of particular groups 

 The defendants claimed that they saw their oath to Hitler as binding even through 

atrocities. Ohlendorf had admitted to Goldensohn that he didn’t approve of the shooting, but said 

“what else could I do…“I was under oath to Hitler.” (Goldensohn) Under oath to commit mass 

murder? “Under oath.”
210

 Like the other defendants Ohlendorf admitted to having “surrendered 

my moral conscience to the fact I was a soldier, and therefore a cog in a relatively low position 

of a great machine...Heath: You refused to make any moral judgment, then, and you refuse now? 

. . . Ohlendorf: Yes.”
211

 Historian Richard Rhodes would quote Kurt Mobius, former member of 

a police battalion, as saying that “the thought that one should disobey or evade the order to 

participate in the extermination of the Jews did not therefore enter my mind at all.”
212

 The 

defendants collectively portrayed themselves as Ohlendorf’s “cogs” in the Nazi machine. They 

claimed that the true fault for the consequences of their actions lay with the creators of the 

doctrine and orders, not the implementers and executioners. The press at the time reported 

Ohlendorf as saying that “ReichsFührer SS Himmler said that he would carry all responsibility” 
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with the press remarking that “he did not point out that Heinrich Himmler finally evaded the 

issue by committing suicide.”
213

  

 

The Prosecution Responds to Oaths and Orders Defense 

 The prosecution argued that the defendants still had agency and choice as military 

officers. The prosecution had established that in international law crimes against humanity would 

be illegal under any penal code. The Einsatzgruppen Trial prosecution referred to customary 

international law as the general sources of law, principles and norms predating the trial.
214

 

Although Taylor’s opening statement in the Judges Trial speaks to the German justice system 

becoming “an instrumentality of murder,” there was also a sense of natural law, that as “the 

crime originated in "humanity"-presumably under natural law” and even if legal under German 

law, the act of murder is still manifestly illegal.
215

 Telford Taylor had said “there are certain 

standards of conduct…which all men are bound as a matter of international law to observe…men 

who violate these international standards are criminals and may be convicted and punished under 

international law…these standards…make criminal under international law…inhumane 

persecutions of racial, religious, or other groups.”
216

 The prosecution argued that these each of 

these men as commanders “assumed the right to decide the fate of men, and death was the 

intended result of his power and contempt.”
 217

 But the defendants continued to blame those from 

whom the orders originated, as if their agency as officers ended where it began, with “the Führer 
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and Himmler.”
218

 The prosecution instead emphasized choice over compulsion that the 

defendants chose to obey orders they must have known to be illegal and that crimes against 

humanity constitute more serious offenses than regular crimes.  

 At the Einsatzgruppen Trial they allowed the superior orders defense as a potentially 

mitigating defense, but the prosecution would hold the defendants responsible for what 

customary and natural law considered illegal. The defendants maintained the “Befehl ist befehl,” 

“orders are orders” defense, that as subordinates within a sovereign state they did not question 

the will of the state.
 219

 The prosecution however, chose to insist on and emphasize choice, 

reinforcing the court’s rejection of international legal practice of “the doctrine of absolute 

sovereignty” of states and their officers.
220

 Defendant Naumann claimed to have been “a German 

soldier and officer in the truest sense of the word.… I saw… no possibility to disobey this order, 

even though my inner attitude resisted it.”
221

 Naumann may well have been a true Nazi soldier in 

his complete and total obedience to orders which rewrote the laws of mankind to sanction 

murder. The Prosecution argued that under international criminal law an individual could be held 

responsible for acts considered legal by the state but by nature criminal.
222

 

 In prewar international law, subordinates had not been obliged to disobey an order 

unless it was “without any doubt whatever against the law.”
223

 The defense maintained that 

subordinates obeying commands they found legal could not be prosecuted, but most state 
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military laws, including Nazi law made exceptions for “manifestly illegal acts.”
224

 Crimes 

against humanity would certainly constitute an exception to the superior orders defense.  The 

IMT had determined that “superior orders, even to a soldier, cannot be considered in mitigation 

where crimes as shocking and extensive have been committed.”
225

 The prosecution claimed that 

the murder of men, women and children had always been illegal, and that the defendants should 

have known that it was against every convention, agreement, norm and law to gun them down. 

 

b. “Whenever Death was on the Hunt:” Self Defense and Security Defense 

 In Hitler’s Mein Kampf, he referred to his experiences in WWI saying that “whenever 

death was on the hunt” and he felt threatened, he felt stirrings of what he claimed a “weak body” 

might recognize as reason, but that he argued was really cowardice, a feeling he had to 

overcome.
226

 In looking at Hitler’s hunters, one has to wonder how reason, or for that matter 

compassion, never surfaced. Without any irony, Ohlendorf’s Defense Counsel Dr Aschenaur, 

stood before the court and argued that the Soviet Penal Code should be applied in the court 

because Soviet law defines self defense very broadly.
227

 The American judges naturally pointed 

out “the paradox of the defendant's invoking the law of a country whose jurisprudence, 

ideologies, government and social system were all declared antagonistic to Germany, and which 

very laws, ideologies, government, and social system the defendants… had set out to destroy.”
228

 

While the laws of the court remained American, Aschenaur maintained this defense, which 
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Ferencz describes as “presumed necessity” and “presumed self defense.”
229

 As the press 

reported, Naumann argued that the shooting of defenseless people “was necessary to win the 

war.”
230

 Dr Aschenaur actually maintained that the defendants also acted out of “self defense on 

behalf of the state.”
231

 He claimed that the defendants just need to have believed a threat to the 

state existed.
232

 Aschenaur then cited threats stemming from subjective conditions, the 

defendant’s belief “that a solution of the problem ‘bolshevism versus Europe’ could only be 

brought about by a ‘solution’; of the Jewish problem,” and objective conditions, as in the war 

with Russia.
233

 Aschenaur said of the killings, “‘War has always promoted such outbreaks.’”
234

 

This section will examine Aschenaur’s objective and subjective conditions, the dominate strains 

of the self defense and security argument. The prosecution also addressed Aschenaur’s claims 

that with all sides committing atrocities, murder is no longer criminal.  

 

Subjective Conditions: Linking Jews and Bolshevism 

 The defendants claimed that they acted in defense of their survival and that of Germany 

by eliminating the Bolshevik threat posed by Soviet Jews. Hitler had connected Bolshevism and 

a Jewish conspiracy as early as 1924 while writing Mein Kampf in Landsberg Prison.
235

 In 

March 1941 he spoke to his officers referring to the war with the Soviet Union as an ideological 

conflict against Bolshevism and its flesh and blood carriers.
236

 Ohlendorf claimed, “for us it was 

obvious that the Jews in Bolshevist Russia played a disproportionately important role,” even 
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arguing that the extermination order for Soviet Jews “was not an anti-Semitic order… Jews in 

Russia were said to be the main carrier of Bolshevism.”
237

 Defendant Blume argued that he saw 

the struggle “to eliminate the moral threat of bolshevism against our Western cultural 

values…served by Adolf Hitler's policies.”
 238

 Defendant Haensch admitted “I do not think that I 

made a mistake…it is still my conviction to this very day.”
239

 Prosecutor Ferencz would write 

later of being stunned by the utter lack of regret or remorse expressed by the defendants.
240

 

 Aschenaur’s argument that the defendants acted out of self defense carried little weight. 

The prosecution saw the defendant’s response as confirmation of a doctrine of extermination on 

the basis or racial or political association. Ferencz’s team argued that the Nazi racial doctrine had 

not been restricted to wartime insecurities and one could trace the long political, legal and social 

persecution of German Jews.
241

 The judges also remained unconvinced that killing the Jews 

assisted the German war effort in any way.
242

  

 

Objective Conditions: Wartime Securities 

 Many defendants claimed that they acted to preserve the security of German troops 

against the danger of partisan activity and the potential threat of Jewish Bolshevik resistance. As 

the recounting of subjective conditions appeared to play into the hands of the prosecution, 

defendants claim to have acted out of the insecurities of war, as Defendant Ott argued the Führer 

Order “looks quite different if we look at it today as it did then in Russia.”
243
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 Many of the defendants claimed that the Situation Reports referred to those killed for 

partisan activity or as reprisals. Ohlendorf and other defendants claimed that they expected that 

the Russians would not follow the laws of war and that certain elements of the civilian 

population would be a security threat.
244

 When asked why they murdered children, Ohlendorf 

told the court that they sought to achieve “permanent security because the children would grow 

up and surely, being the children of parents who had been killed, they would constitute a danger 

no smaller than that of the parents."
245

 The Prosecution countered that the “contention that even 

small children were summarily shot because they would, when grown, offer a threat to the 

security of Germany is as ridiculous as it is fantastic.”
246

 Nonetheless, Ohlendorf maintained that 

“genocide-extinction of whole races-was never mentioned to him or his men,” though he did 

admit to killing tens of thousands for “the security’ of the occupation forces.”
247

 

 The prosecution and judges battered this defense as running counter to all legal and 

military precedent. The judges argued that most of these acts defied military necessity, for 

example, vehicles that could have been used to haul ammunition to the front were stalled because 

many of the Jewish drivers (forced into the position in the first place) had been shot.
248

 Prewar 

laws of war would never have allowed for the murder of civilians who appeared to pose a 

potential danger.
249

 The judges and prosecution argued that preemptive killing is not self 

defense. Ferencz claimed that the numbers of deaths, descriptions of the murders, defendant 

testimony and extensive documentation demonstrated that firstly, the reprisals would have been 
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criminally disproportionate to the limits allotted in international law, and secondly, that there is 

little proof that most of these “reprisals” or “anti partisan” activities consisted anything other 

than deliberate extermination of entire communities. In a 1981 letter, American Chief Counsel 

General Taylor made sure to correct any misapprehension that the Einsatzgruppen may have also 

executed partisans, but that their main mission was extermination.
250

 

 

Total War? 

 The IMT proposed that even military necessity be “governed by positive international 

law,” which should always temper military engagement.
251

 NMT defendants often made the case 

for Allied crimes canceling out their own and in fact, during the war, the Germans had a war 

crimes commission of their own.
252

 Blobel’s attorney argued that the prosecution had presented 

“a simple case of murder” to the court, while the war against the Soviets “was specially 

characterized by atrocities and cruelties on both sides.”
253

 He argued that because German 

women and children died as well, the whole concept of legality collapses.
254

 Ohlendorf argued “I 

cannot morally evaluate…a deed which makes it possible, by pushing a button, to kill a much 

larger number of civilians…than those deeds of individual people who for the same purpose, 

namely, to achieve the goal of the war, must shoot individual persons.”
255

 The prosecution 

countered the acts of Einsatzgruppen predated bombardments at Dresden, and defendants could 

not claim that they committed crimes because the Allies did.
256

 The prosecution also pointed out 
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that the Allied bombings ended with the war, while German atrocities began after territory had 

been captured, without the stress of battle, and likely would have escalated had they won the 

war.
257

 The prosecution concluded that the Einsatzgruppen’s “crimes were a war objective, not a 

military means.
258

 Ferencz’s team also pointed the absurdity of the defense that “after the Nazis 

had reviled and degraded and threatened the Jews for twenty years, it certainly might have been 

expected that the Russian Jews would have feared the coming of the Germans…this very 

circumstance is put forth as justification for slaughtering them.”
259

  

 

c. Conclusions 

 In response to the claims of the defense, the prosecution argued that the defendants 

freely bought into the absurd racial doctrine that defenseless men, women and children would be 

tied in their blood to Bolshevism. The NMT Medical Trial, charging Nazi doctors with human 

experimentation, had also criminalized Nazi ideology and obedience, warning that “the perverse 

thoughts and distorted concepts which brought about these savageries are not dead.”
260

 The 

Einsatzgruppen Trial prosecution also condemned willful obedience in the face of clearly 

unconscionable acts as part of the “a systematic murder program.”
261

 It stressed that while racism 

is not unique to Nazism, Nazi racial ideology showed how prejudice and dehumanization can be 

used to commit genocide. The IMT trial defendants conveyed the complicity that swept the 

ranks, buoyed by ideology and the potential for self enrichment, as Hans Frank admitted that “it's 
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not with the horns on his head or with a forked tail that the devil comes to us …he comes with a 

captivating smile...we cannot say that Adolf Hitler violated the German people. He seduced 

us.”
262

 The Einsatzgruppen prosecution wanted to make clear that this bureaucracy was not 

efficient or clinical, only brutal and savage.
263

 Ferencz later wrote that he remained convinced 

that “none of the defendants in the Einsatzgruppen acted against his will.”
264

   

 The idea that the Nazis murdered the Jews out of anti-Semitism was well received by 

the public at the time.
265

 While a cursory look at the trial might put the prosecution’s arguments 

closer to modern historian Goldhagen’s “eliminationist anti-Semitism,” this thesis argues that the 

way in which prosecution stressed obedience alongside ideology, emphasizing choice, as putting 

them closer to the middle as they didn’t explore Browning’s socialization factors. While the 

prosecutions’ interpretation stressed the racial ideology of the defendants linking them to a larger 

program of violence, they also recognized the dangers of a system in which unquestioning 

obedience to the sovereign state and its doctrines were a danger as well. Rhodes also argues that 

“choices may be constrained by their circumstances but they are never the only possible choices 

available.”
266

 By putting the prosecution closer to the middle of this spectrum examining 

Einsatzgruppen motivations, one can also see how the importance of choice, in the face of blind 

ideology and orders, drew the defendant further from the shade of state sovereignty into the 

bright light of individual accountability. The prosecution identified a pattern of extermination 

hammered and disciplined into cycles of officially sanctioned violence. Historian Omer Bartov 

notes how the executioners carried out genocide, as the defendants confirmed, “based on a 
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concept of law and discipline particular to the Nazi regime.”
267

 Scholar Mark Osiel notes that 

prewar law had observed “atrocity through disobedience and organizational demise,” but after 

World War II and Nuremberg, international law has reacted to modern atrocities committed 

through “obedience to bureaucracy.”
268

   

 The Einsatzgruppen Trial prosecution closed their case asking the court to pull away 

from the immunity of state sovereignty and to recognize instead the sovereignty of humanity. 

They asked that the court recognize that the racial doctrine of the Nazis constituted a threat to the 

entire race of humanity, establishing crimes against humanity as fundamentally detached from 

war crimes not only in the extent of human suffering, which is difficult to measure and can come 

from bombs as well as guns, but where “criminal intent is directed against the rights of all 

men.”
269

 The prosecution argued that in this case the plans and program of extermination clearly 

demonstrated crimes so heinous that they proved an exception to superior orders defense or 

claims of self defense. They argued that there is a greater law and a greater doctrine of human 

value and protection superseding that of the state, made from every international declaration, 

agreement and affirmation given before and during the war to make explicit crimes against 

humanity, as the judged confirmed how “each group of people through the ages has carried a 

stone for the building of a tower of justice, a tower to which the persecuted and the downtrodden 

of all lands, all races, and all creeds may repair. In the law of humanity we behold the tower.”
270

 

The prosecution claimed that the defendants could be held individually responsible for breaking 

the laws of humanity by carrying out the orders that called for mass murder and upholding a 

doctrine that endangered all peoples through its dehumanization of entire populations. Each 
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individual can be defended by this law of humanity, and each individual can also be brought to 

justice by this same law, that holds them accountable to choices they made of obedience to a 

state rather than in recognition of the pain and suffering of their fellow human beings.  
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Chapter IV 

Aftermath of the Einsatzgruppen Trial 

 The NMT Einsatzgruppen Trial judges confirmed the evidence and arguments of the 

prosecution. They convicted all of the defendants on at least one charge, sentencing 13 to 

death.
271

 In 1952, a clemency board reduced the sentences of many NMT prisoners. 
272

 In the 

“Landsberg Report,” the U.S High Commissioner for Germany claimed to have commuted the 

sentences of Einsatzgruppen officers, some of whom, despite being “deeply guilty,” the 

Commissioner believed had committed “offenses…on a less opposing scale.”
273

 In a December 

1951 letter to Telford Taylor, commenting on the reduction of the sentences of Einsatzgruppen 

officers, Benjamin Ferencz, noted ironically that “you may recall that the deadline for cleaning 

up Simferopol was Christmas 1941 and that Schubert managed to kill all the Jews by then. So for 

Christmas ten years later he goes Scot free. Who says there is no Santa Klaus?”
274

 Nonetheless, 

four Einsatzgruppen officers, Paul Blobel, Werner Braune, Erich Naumann and Otto Ohlendorf 

were hanged in 1952; at midnight “they dropped through the trap in the basement of bleak 

Landsberg Prisoner, where their Fuehrer had written Mein Kampf.”
275

  

 

a) International Law and Jurisdiction 
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 The principles espoused in the Nuremberg Trials found their way to national courts and 

international legislation. Nuremberg became a model for other states creating national courts 

following the atrocities of former regimes.
276

 Although Germany tried war criminals (including 

Einsatzgruppen officers) on its own, it did so with increasingly smaller sentencing rates, 

dropping as low as 4-5 percent from 1956-1979.
277

 That the NMT trials set a legal international 

precedent can be observed in the 1948 Genocide Convention, which decreed that an international 

tribunal “may have jurisdiction” to try individuals charged with genocide.
278

 This Convention 

echoes the strategy of the NMT trials and Einsatzgruppen Prosecution, keeping genocide 

separate from aggressive war.
279

 The International Law Commission also drew from Nuremberg 

and as late as 1996 “deliberately rejected any connection between crimes against humanity and 

armed conflict.”
280

  

 Unfortunately, the horrors of World War II soon became displaced by the necessities of 

peacetime politics and the interconnectedness of humanity quickly evanesced, smoke escaping 

from the fires of Cold War fault lines. After the Nuremberg Trials concluded in 1949 

international courts did not put a single offender in the docks until 1997.
281

 Yet “if Nuremberg 

could be resisted, it could not be ignored.”
282

 With the end of the Cold War polarization, “it took 

mass rapes in the former Yugoslavia in 1991 to shake the world out of its lethargy. In 1993, the 

UN Security Council created the International Criminal Tribunal for the Former Yugoslavia 
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(ICTY),” charging genocide and crimes against humanity.
283

 When over 800,000 Tutsi had been 

slaughtered in Rwanda, the Security Council enacted another tribunal, the International Criminal 

Tribunal for Rwanda (ICTR).
284

 One of the prosecutors cited the ICTY’s “debt to Nuremberg 

with respect to both substantive law and procedure.”
285

 The ICTY and ICTR statutes also 

demonstrated new codifications of crimes against humanity, keeping genocide separate from war 

crimes. Both of these tribunals viewed Nuremberg as precedent and promise, and the words 

spoken by prosecutor Ben Ferencz at the Einsatzgruppen Trial would be invoked when the 

President of the ITCY spoke to the UN Ferencz's own warning; “if these men are immune, then 

law has lost its meaning and man must live in fear.”
286

  

 In 1998 the Rome Statute for the International Court (ICC) was adopted, the treaty 

passing into effect in 2002.
287

 The ICC definition of crimes against humanity went further than 

the ICTY and ICTR definitions, with a longer list of chargeable acts and “cognizable grounds for 

persecution.”
288

 The ICC soon encountered opposition from the United States for its ability to 

charge nationals of any state, although only after that individual’s states fails to prosecute. 

Ferencz remarked in 2005 that “the United States, which had done so much to advance the rule 

of law, turned its back on the Nuremberg principle espoused by Robert Jackson, Telford Taylor 

and many others that law must apply equally to everyone.”
289

  

 

b) Evidence Contributions 
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 Current historiography, instruction and common knowledge of the Holocaust has 

greatly benefited from documents discovered, processed and presented at Nuremberg. These 

include around “42,000 Court exhibits of various sizes, mainly of German origin” and 

“thousands of prosecution documents” including “17,000 pages of oral evidence.”
290

 Henry 

Stimson stressed that this documented record on Nazi criminality would be available for 

historical record “not in spite of our insistence upon law, but because of it.”
291

  

 For the Prosecution, the picture they paint of the Einsatzgruppen’s role in the 

Holocaust, communicated to them through the evidence they present, shows crimes against 

humanity linked and justified by a cruel ideology and bureaucracy, enforced by a mutual apathy 

and pressure, enacted through the steps of a pitiless bureaucracy that churned out a nightmarish 

death for over a million souls. The Judges at the Einsatzgruppen Trial said of the condemned 

men, “their normal reactions drugged by the opiate of their blind fealty, their human impulses 

twisted by the passion of their ambitions, they made themselves believe that they were advancing 

the cause of Germany. But Germany would have fared better without such patriotism.”
292

 

Historians such Christopher Browning and Richard Rhodes examining the Einsatzgruppen and 

their auxiliaries would reach the same disturbing conclusions, noting that not only the doctrine of 

anti-Semitism, but blind loyalty and nationalism had enflamed the blood of the Einsatzgruppen 

commandos. This made their case all the more disconcerting, as Browning concluded “in such a 

world, I fear, modern governments that wish to commit mass murder will seldom fail in their 

efforts for being able to have “ordinary men” become their “willing executioners.””
293
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c) Superior Orders and Self Defense 

The Einsatzgruppen Trial prosecution rejected the defense of superior orders. 

Unfortunately, German courts “accepted that the vast majority of the Einsatzgruppen officers did 

not make an independence decision to kill the Russian Jews” claiming that Einsatzgruppen they 

only obeyed Hitler’s orders, indicting “the Einsatzgruppen officers only as accomplices until the 

conclusion of the last Einsatzgruppen trial in 1991.”
294

 However, for the ICTY and ICTR 

charters, the UN Security Council “disallowed superior orders as a defense, permitting its use 

only in mitigation of sanction.”
295

 The Rome Statue of the ICC generally discounted superior 

orders as a defense, ruling as the Einsatzgruppen Prosecution did, that “orders to commit 

genocide or crimes against humanity are manifestly unlawful.”
296

 The Einsatzgruppen Trial also 

challenged the notion of a justifiable preemptive attack, that “to slaughter “the other”—it is the 

crime of murder.”
297

 In discussing the question of the legality or illegality of preemptive strikes, 

Ferencz quoted a U.S 2002 statement “”to exercise our right of self-defense by acting 

preemptively against such terrorists.’”
298

 The debate about preemptive strikes and presumed self 

defense appears to have remerged, and the conclusions from the Einsatzgruppen trial concerning 

self defense stresses the danger of the term being used to couch murder in terms of security and 

to act blind to the true nature of the danger and of those  
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Conclusion: 

 “The Awakening of the Human Conscience” 

 The prosecution engaged with questions about orders, obedience and security that to 

them were not historical, but present, human dilemmas. They charged the defendants with 

genocide, legally defined at the time as crimes against humanity, the most transparent example 

being the extermination of the Jews. The final judgment of the trial upheld the guilt of the 

defendants in not only participating in executions but propagating the racist ideals that 

engendered them; “Hitler struck the match, but the fire would have died a quick death had it not 

been for his fellow arsonists, big and little, who continued to supply the fuel until they, 

themselves, were scorched by the flame they had been so enthusiastically tending.”
299

 In proving 

the Einsatzgruppen guilty, the prosecution determined that an individual would be responsible 

for crimes against humanity through acquiescence to a genocidal doctrine and connection to a 

process of extermination, as guilty as superiors and subordinates if they follow the illegal orders 

of their superiors and have power over the program of their subordinates.  

 In the process, the prosecution also argued for individual responsibility in international 

law and the new conceptualization of a united, sovereign humanity with laws to defend it. The 

prosecution argued for individuals to be actors under international law, unable to hide in the 

shadow of state sovereignty when they violate the sovereignty of humanity. World War II 

demonstrated how not all states defend their own people and that there must be recourse to 

justice beyond the state. The prosecution’s evidence showed a doctrine and program of targeted 

extermination toward whole racial groups and extreme dehumanization of the victims. They 

argued for an interconnectedness of humanity, defined, represented and protected by 
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international law against the artificial divisions drawn by states and ignorant men. It showed that 

to deny the humanity of certain groups is a crime against the race of humanity as a whole, 

making genocide a kind of fratricide.  Now in the burnt and blackened city of Nuremberg, the 

Einsatzgruppen Trial judges confirmed that although before these trials “Humanity could only 

plead at the doors of the mighty for a crumb of sympathy and a drop of compassion,” now, 

“Humanity can assert itself by law. It has taken on the robe of authority.”
300

 

 In 1947 prosecution Benjamin Ferencz said in his opening statement “The conscience 

of humanity is the foundation of all law. We seek here a judgment expressing that conscience 

and reaffirming under law the basic rights of man.”
301

 In 2011, he spoke of the SS 

Einsatzgruppen Trial as being an early manifestation of an “awakening of the human 

conscience.”
302

 This process of recognizing the interconnectedness of humanity in international 

law can also be seen in the construction of International Tribunals and the ICC. Emerging from a 

catastrophic war, the American prosecutors saw the crimes of the Nazis as indicative of a larger 

crisis of conscience, of a fraying of the bonds that hold humanity together and a frailty of an 

international system that failed to protect and preserve. That men, women and children had 

devalued and dehumanization so easily, whose cries had echoed in such overwhelming silence 

and apathy. The prosecution asked that the conscience of humanity awaken in the defense of its 

sovereignty, to uphold its own laws, to weave stronger connections between its members, and for 

each member of humanity to recognize this common thread of grace and justice, and their 

individual responsibility to uphold it.  
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